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Summary

The present report contains the findings and recommendations of the Special
Rapporteur on torture and other cruel, inhuman, and degrading treatment or punishment,
from his visits to the Republic of Tajikistan from 10 to 12 February 2014 and to Tunisia
from 4 to 6 June 2014. The purpose of these visits was to evaluate progress made by the
Government with respect to the implementation of recommendations from the Special
Rapporteur’s report (A/HRC/22/53/Add.1) following his May 2012 visit to Tajikistan, and
from his report (A/HRC/19/61/Add.1) following his May 2011 visit to Tunisia. The Special
Rapporteur expresses his appreciation to the Governments of the Republic of Tajikistan and
Tunisia for the invitations to conduct follow-up, and highlights that this constitutes a good
practice and an example for other States to follow in their cooperation with the United
Nations Special Procedures of the Human Rights Council.

In Tajikistan, the Special Rapporteur welcomes the fact that the Government has
made considerable efforts to improve the situation of torture and ill treatment and to
implement his recommendations in a systematic and comprehensive way, but notes that
substantial changes still need to take place to ensure that many of the legal measures and
policies adopted work effectively to prevent and eliminate torture and other ill-treatment.
While welcoming the adoption of new legislation bringing the definition of torture in line
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with international standards and decrees guaranteeing the availability of safeguards to
prevent torture from the moment of arrest, he urges the State to ensure that concrete
practical changes result from legislative and policy improvements.

Serious concern is expressed about allegations of reprisals against detainees who
have spoken or complained of mistreatment in detention, and about the fact that torture and
ill-treatment continue to take place under similar circumstances to those observed in 2012,
particularly during the first hours of detention and interrogation in police custody and in
some pre-trial detention facilities. In this context, the Special Rapporteur recommends that
Tajikistan ratify the Optional Protocol to the Convention against Torture (OPCAT) as a
matter of priority and ensure the implementation of an effective National Preventive
Mechanism (NPM), alongside independent monitoring by civil society

In Tunisia, the Special Rapporteur was encouraged to find that the spirit of reform
and human rights brought by the 2011 Revolution continues in Tunisia today, and
expressed his appreciation for the fact that his former report and recommendations were
well-received by the authorities. While congratulating the State for positive institutional
and legal reforms it has undertaken since his last visit, he urges the Government to continue
seizing the momentum generated by the State’s transition to democracy to achieve
accountability to end the cycle of impunity for gross violations of human rights, and ensure
access to justice, including redress to all victims of torture and their families. The State’s
commitment to eradicating torture must be accompanied by practical measures, including
the adoption of appropriate safeguards designed to prevent torture and ill-treatment, such as
shortening the legal period of garde a vue and guaranteeing access to a lawyer from the
moment of deprivation of liberty, in both law and practice.

The Special Rapporteur expresses concern about the fact that torture and ill-
treatment continue to take place in Tunisia today, particularly in the context of counter-
terrorism and as a means of conducting investigations and extracting confessions, and
about some notable shortcomings in the national definition of torture, which is not in line
with that of the Convention against Torture. He hopes that the Government will do more to
ensure prompt, independent, and impartial investigations into all allegations of torture and
ill-treatment, prosecutions and conventions in accordance with the severity of the crime,
and the provision of reparations, including as full rehabilitation as possible. The Special
Rapporteur welcomes Tunisia’s ratification of the OPCAT and its establishment of an NPM
and urges the Government to ensure that this body is adequate staffed and resourced.
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Republic of Tajikistan

Introduction

1. The Special Rapporteur on torture and other cruel, inhuman, and degrading
treatment or punishment, Juan E. Méndez, conducted a follow-up visit to the Republic of
Tajikistan from 10 to 12 February 2014, at the invitation of the Government, with the
support of the Anti-Torture Initiative of the American University Washington College of
Law Center for Human Rights & Humanitarian Law.

2. The purpose of the visit was to evaluate the progress made by the Government with
respect to the implementation of recommendations from the Special Rapporteur’s report
(A/HRC/22/53/Add.1) following his 10 to 18 May 2012 visit to Tajikistan. The Special
Rapporteur is grateful to the Government of Tajikistan for this invitation to conduct follow-
up and emphasizes that it constitutes a good practice and example for other States to follow.

3. During the three-day follow-up visit, the Special Rapporteur met with high-level
officials from different Government agencies, including the Minister for Foreign Affairs,
the Minister of Interior Affairs, the Prosecutor General, the Minister of Justice, the Head of
the Department of Execution of Criminal Sentences at the Ministry of Justice, the Chair of
the Supreme Court, representatives of the Constitutional Court, the Chair of Parliament and
the Chair of Parliamentarian Committee on Legislation and Human Rights, the Head of the
Department for Human Rights Guarantees of the Presidential Administration, the
Ombudsman, the Head of the State Committee for National Security, the Minister of
Health, the Head of the Republican Centre for Forensic-Medical Expertise under the
Ministry of Health, and the Minister of Defense. The Special Rapporteur also met with
representatives of United Nations agencies, other international organizations and of civil
society organizations, as well as with victims of torture and their relatives. Additionally, the
Special Rapporteur visited places of deprivation of liberty in Dushanbe.

4. The Special Rapporteur would like to thank the Government for its openness and
availability to meet and to participate with high-level representatives in the productive
roundtable discussion with civil society held on 12 February 2014. The Special Rapporteur
also expresses his gratitude to the Government for allowing him unimpeded access to
places of detention, in accordance with the terms of reference for fact-finding missions by
special rapporteurs. The Special Rapporteur thanks civil society representatives for their
participation in this event and for their extensive assistance in monitoring and assessing the
implementation of his recommendations.

5. The Special Rapporteur shared his preliminary findings with the Government at the
close of his mission. On 7 March 2014 he sent an advanced preliminary version of the
present report to the Government.

Legal and Institutional Framework to Combat and Prevent Torture
and Ill-Treatment

6. The Special Rapporteur is satisfied with the serious and systematic approach that the
Government has taken towards his recommendations. He congratulates the Government for
the development of a National Action Plan to implement the recommendations related to
the prohibition of torture and ill-treatment issued by the Special Rapporteur and by the
United Nation Committee Against Torture after its review of Tajikistan. The Special
Rapporteur found the National Action Plan satisfactory in that it attempts to identify
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practical steps to implement recommendations and involves different branches of the
Government in its execution. He regrets, however, that civil society was not consulted in
the development or implementation of the Action Plan, and encourages the Government to
ensure greater consultations with civil society in the development and implementation of
future measures designed to combat and prevent torture and ill-treatment. Cooperation with
civil society should be institutionalized through inclusion of representatives of independent
organizations as full-fledged members of the Commission on the Implementation of
International Obligations in the Field of Human Rights, which should play an active role in
coordinating and monitoring the progress of implementation of recommendations made by
United Nations human rights mechanisms. The Special Rapporteur notes that in some areas,
the Action Plan lacks specificity and measurable standards, making a proper assessment of
its implementation difficult.

7. The Special Rapporteur praises the Government for its stated commitment to
implementing the Action Plan and for taking action on some of his recommendations, for
instance by placing cameras in some temporary detention centers. He recognizes the
Government’s efforts to instruct law enforcement officials, including police officers, on the
absolute prohibition of torture and ill-treatment in international and domestic law, through
statements by high officials, seminars, and conferences held in 2012 and 2013. The Special
Rapporteur was pleased to hear that 60 seminars have been conducted in the last two years
on prohibition of torture, that the Police Academy has introduced a course on human rights
while combatting terrorism, and that professional capacity building initiatives for police
officers, including training sessions and seminars with civil society, have been undertaken.
He welcomes the Government’s new strategy for police reform for 2013 to 2020, which has
the objectives of encouraging transparency, building relationship with the public,
preventing repeated violations, and improving personnel welfare and working conditions,
and hopes that such institutional reforms will be effectively implemented in collaboration
with civil society.

8. The Special Rapporteur calls on the Government to continue pursuing the vigorous
and accelerated implementation of the Action Plan and its recommendations, and is
encouraged by the authorities’ stated intention to update the Action Plan. He urges the
Government to incorporate concrete measures and to designate timelines, authorities
responsible for oversight, as well as measurable standards for implementation and
accountability. In line with overall OHCHR policy, the Government may consider
incorporating the recommendations of the Special Rapporteur into one comprehensive
national human rights action plan that could ensure holistic implementation of the
recommendations of all United Nations human rights mechanisms, including those of the
future Universal Periodic Review scheduled for early 2016.

The prohibition of torture in national legislation

9. The Special Rapporteur remains concerned that although the Criminal Code was
amended in 2012 to incorporate a definition of torture in line with Article 1 of the
Convention against Torture (the “Convention”) in Article 143.1, the punishments imposed
for the crime of torture are not commensurate with the gravity of this crime. Although
Article 143.1 includes several aggravated instances of torture that can be punished by up to
fifteen years of imprisonment, in practice punishments of no more than 2 to 5 years of
imprisonment are imposed, and even these are frequently reduced and suspended. In order
to ensure that the criminalization of torture will dissuade its occurrence, the Special
Rapporteur urges the Government to establish a punishment in accordance with the severity
of the crime. The Special Rapporteur was also informed that amnesties continue to apply to
the crime of torture. He reminds the Government that torture is absolutely prohibited under
international law and that States have a fundamental obligation under the Convention to
investigate, prosecute, and punish all acts of torture. Although sentence commutation, as
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long as the reduced sentence still reflects the severity of the crime, may be admissible under
international law, amnesties and pardons for acts of torture create opportunities for
impunity in violation of Tajikistan’s international legal obligations. The Special Rapporteur
recommends that the Government amend its legislation to reflect the unavailability of
amnesties for the crime of torture.

2. Safeguards and prevention

10.  The Special Rapporteur welcomes the incorporation, through a June 2012 Supreme
Court Decree interpreting article 143.1 of the Criminal Code, of a clear interpretation of the
application of safeguards against torture and ill-treatment from the time of apprehension of
suspects, as well as of the concept of inadmissibility of evidence obtained through illegal
methods. Although the Special Rapporteur was able to acknowledge the adoption of this
Decree in his previous report, he is now able to appreciate that it has been well received by
civil society, and expanded through specific manuals aimed at training public officials in its
implementation.

11.  Nevertheless, as was the case in 2012, the Special Rapporteur remains concerned by
serious shortcomings in the implementation of effective procedural safeguards during the
first hours of arrest and detention, despite their availability in the Code of Criminal
Procedure (CCP) and relevant regulations or decrees. The practical denial of fundamental
guarantees including the prompt registration of detention upon arrival at a police station'
the right to a lawyer from the moment of deprivation of liberty,” the right to independent
medical examinations in custody, and the right to be brought before a judge within 72 hours
of detention, make persons deprived of their liberty extremely vulnerable to torture and ill-
treatment.

12.  The Special Rapporteur welcomes reports that a Government Working Group is
considering proposing changes in legislation to reduce the current maximum 12-hour period
required for notifying detainees’ family of a person's detention and granting them access to
a lawyer, and that of 72 hours for bringing detainees before a judge. However, the Special
Rapporteur reminds the Government that any improvement in legislation must be
accompanied by meaningful practical implementation of guarantees. The Government must
additionally ensure that the failure to comply with and implement existing legal provisions
is considered a severe fault and accompanied by appropriate sanctions, and not mere
disciplinary measures.

Registration of arrest, family notification and the duration of pre-charge detention

13.  According to Article 94 of the Criminal Code, an arrest occurs when an individual is
brought to an investigative body and subjected to temporary detention in a special facility
defined by the Code. However, the moment of actual arrest is defined only in a Decision of
the Plenum of the Supreme Court, which does not have the force of a binding legal
obligation. The Special Rapporteur reminds the Government that deprivation of liberty
must be understood to begin at the moment of a suspect’s apprehension, regardless of
location, and that detainees must be entitled to procedural safeguards from the moment of
actual arrest, even before their registration, in both legislation and in practice

14.  The Special Rapporteur was pleased to learn that a Government instruction issued
after his May 2012 visit clarifies the State’s obligation to register detainees promptly at the

' Code of Criminal Procedure, art. 94.1.
2 Code of Criminal Procedure, arts. 22.1 and 49.2
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time of detention and to record this information in one register.” However, he is concerned
by reports that this obligation is still not universally guaranteed in practice, despite the fact
that the falsification of dates and times of apprehension is now a criminal offense under
Articles 323, 358 and 359 of the Criminal Code, and despite reports that there has been a
reduction in cases of detainees not being properly registered. Proper registration should
include details regarding the names of all the officers involved in the detention, the
circumstances of the arrest, and the physical condition of the detainee.

15.  The Special Rapporteur regrets that he was unable to determine whether law
enforcement officers in practice notify detainees’ counsel or family members of their
transfer between facilities, including for purposes of interrogation, or whether the 12 hour
time frame within which family members must be informed of an arrest under Article 100
of the CCP is respected in practice.

16.  The Special Rapporteur urges the Government to reduce the period of lawful pre-
charge detention to 48 hours in line with acceptable international standards. He expresses
particular concern about authorities’ reported failure to adhere to the legal 72-hour limit for
releasing suspects or bringing them before a judge and transferring them to pre-trial
detention facilities. There have been reports that judges are able to extend the initial 72
hour period by an additional 72 hours, during which detainees may remain in police
custody, and that in exceptional cases suspects are detained for even longer periods of time.

Access to Lawyers

17.  The Special Rapporteur remains highly concerned about the lack of adequate access
to independent legal counsel in Tajikistan. Despite the fact that legislation provides for
immediate access to legal counsel, in practice lawyers face numerous obstacles when trying
to meet with their clients, particularly in the immediate aftermath of arrest and during pre-
charge and pre-trial detention. Some lawyers have reported only seeing their clients at
remand hearings, while others have been obliged to present specific permits that are not
required by law or to request permission from investigators, judges, or prosecutors, before
being allowed to meet with clients. Instances have also been reported in which lawyers
were not permitted to meet with their clients in private. Particular concern is expressed
about reports that access to lawyers varies regionally and frequently depends on whether
investigators choose to permit access to counsel, as well as about reports that some lawyers
have been subjected to threats or reprisals for their work.

18.  The situation appears to be even more complex once an individual is convicted as
legislation mandates that convicted detainees must request access to their lawyers in
writing. The Special Rapporteur was informed of several cases where lawyers were denied
permission to see their clients because of the lack of this formality, even when there were
allegations of mistreatment. In addition, he expresses concern regarding the weakness of
the system through which detainees are assigned a lawyer when they do not have legal
counsel of their own, including allegations that lawyers provided by the Government
sometimes lack the necessary independence, and that there is an absence of an oversight
mechanism to ensure they provide the best defense and representation to their clients. He
also urges the State to provide indigent defendants with pro bono legal service, when
necessary.

19.  The Special Rapporteur was informed about an ongoing initiative to reform the
provisions that govern the legal profession (“Ob Advokature”), and is troubled by reports

The Code of Criminal Procedure, art. 94, states that a report must be drawn up stating the grounds,
place, and time of detention within three hours of arrest, and the suspect must be informed of his or
her rights.
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that the draft law may undermine the independence of lawyers by placing the Ministry of
Justice in charge of the Qualification Commission tasked with issuing and withdrawing
licenses, and by requiring re-qualifications, which could make lawyers vulnerable to
administrative controls and arbitrary license revocations, as well as by mandatory
relicensing, which is foreseen in the draft law. The Special Rapporteur has heard that the
Lower House of Parliament voted for the adoption of the law on January 7, 2015, and that it
is now pending approval by the Upper House of Parliament and the President. He regrets
that despite consultations undertaken with lawyers and civil society, the law’s provisions
appear to fall short of international human rights standards relating to the independence of
the legal profession. The Special Rapporteur urges the Government to remove all legal and
practical obstacles to detainees’ unimpeded access to independent and adequate legal
representation. He recommends that measures to achieve these ends be included, in specific
detail, in the revised National Action Plan or a future comprehensive national human rights
action plan.

The right to undergo a medical examination and the right to forensic examinations in
accordance with the Manual on the Effective Investigation and Documentation of Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment” (Istanbul Protocol)

20.  The Special Rapporteur heard that a Government Instruction approved on October
24, 2012 by joint order of the Prosecutor General and heads of law enforcement agencies
guarantees the right to medical examinations for all detainees. While welcoming this
instruction, he is concerned that it is currently only for the internal use of law enforcement
bodies, and urges its implementation in legislation. The Special Rapporteur learned that
only one temporary detention facility in Dushanbe has a medical officer regularly on duty
to conduct medical examinations upon the reception and registration of detainees. In other
temporary detention centers, visual inspections are reportedly carried out by on-duty police
officers, or an external doctor is called in for an examination, if requested by the detainee.
However, the Special Rapporteur has received troubling reports that while suspect are
brought to trauma centers or other medical facilities for the purpose of ensuring that they do
not present signs of bodily trauma before being brought to temporary detention facilities, in
practice the employees of these facilities issue pre-signed documents confirming the
absence of signs of torture and other ill-treatment without conducting the requisite
examinations.

21.  In this context, the Special Rapporteur is concerned that medical examinations are
not routinely practiced on all detainees being admitted to police stations or temporary
detention facilities, and recalls his recommendation that authorities must ensure timely
access to independent medical examinations, including psychological evaluations, at the
time of arrest and upon transfer to and between places of detention, for all detainees. He is
also concerned that the number of qualified personnel in temporary and pre-trial detention
facilities has not increased, with reliable sources reporting a serious lack of qualified
medical professionals in places of detention. He urges the Government to ensure that
appropriate amounts of funding and resources are used to endow prison medical personnel
and facilities, and that a lack of resources cannot be used as a reason for failing to comply
with the relevant international and domestic legal obligations. The Special Rapporteur
thanks the Ministry of Health for the information that compulsory medical exams are
practiced on all persons entering prisons from pre-trial detention facilities.

22.  The Government has a further obligation to ensure that medical staff in all places of
detention are truly independent from law enforcement. The Special Rapporteur remains
concerned by reports that medical personnel, who serve under the Ministry of Justice, do
not always properly document and record detainees’ injuries due to pressure from
investigative authorities, and these are sometimes only recorded at the discretion of the
investigator. The Special Rapporteur has heard that prison medical professionals are
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supervised by the Ministry of Health and that prisoners alleging to have been subjected to
torture are referred to doctors affiliated with the Ministry of Health. However, he was also
told that these medical professionals also sign contracts with the Ministry of Justice and are
accordingly under its de facto supervision. He urges the Government to ensure that all
medical personnel are in practice under the authority of the Ministry of Health, rather than
the Ministry of Justice, and to further ensure that the law is amended so that non-State
medical experts are also permitted to provide expertise in court, which is currently not
provided for in legislation.

23.  The Special Rapporteur was able to visit the new premises of the Center for Forensic
Medicine under the Ministry of Health and learn about initiatives to familiarize forensic
experts with the Istanbul Protocol, as per his 2013 recommendation. The Special
Rapporteur thanks officials for the information that 60% of medical personnel associated
with the Center have been trained by international experts, but notes with concern
conflicting reports that only three physicians have received training on detecting signs of
torture and two forensic specialists have attended specific training on the Istanbul Protocol.
The Special Rapporteur has also learned that the Minister of Health and Social Healthcare
in December 2012 called for the establishment of a Working Group to develop guidelines,
manuals, and instructional materials on forensic examinations, including the documentation
of physical and psychological evidence of torture, in line with the Istanbul Protocol. He was
pleased to learn that civil society partners were included in the Working Group, and
followed up on the initiative by conducting three training sessions for more than eighty
participants, including forensic experts, medical personnel of closed institutions,
physicians, psychologists, judges, prosecutors, lawyers, and prison staff. The Special
Rapporteur congratulates the Government for such developments that will help improve the
detection, investigation, and prosecution of cases of torture and ill treatment, as well as
facilitate its prevention, and encourages authorities to continue efforts to improve the
availability and quality of medical and forensic services. The Government should develop,
in consultation with the civil society, appropriate Medical Clinical Protocols for the
identification of torture cases in line with Istanbul Protocol requirements, and ensure their
use by all relevant medical personnel, including those at primary healthcare facilities,
emergency doctors and medical personnel in all detention facilities.

Exclusionary Rule

24.  The Government needs to implement further safeguards to ensure that evidence
obtained from torture and ill treatment is not used for any purposes during any judicial or
administrative procedures. Although the exclusionary rule is guaranteed in domestic
legislation, the Special Rapporteur heard several complaints regarding the use of torture-
tainted evidence and he regrets that this important issue was not specifically included in the
Action Plan, despite relevant recommendations in his 2013 report. Article 88(3) of the CCP
outlaws the use in judicial proceedings of evidence obtained by illegal methods, such as
force, intimidation, torture, and inhumane treatment, and the June 2012 Supreme Court
Decree clarifies the inadmissibility of illegally obtained evidence.* However, the Special
Rapporteur has heard that, in practice, judges tend to admit evidence obtained by unlawful
means including torture, other ill-treatment, and psychological pressure. The Special
Rapporteur has not heard of any case in which courts have excluded unlawfully evidence,
despite numerous allegations by defendants of torture and ill-treatment. It has further been

Code of Criminal Procedure art. 171 prohibits the use of violence, threats, or other illegal means in
dealing with persons under investigations, while art. 10 states that individuals in criminal proceedings
may not be subjected to violence, including torture and other forms of ill-treatment.



A/HRC/28/68/Add.2

10

reported that serious inquiries into such allegations, including questioning and investigation
of officers, are rarely conducted.

25.  The Special Rapporteur reminds the Government that the exclusion of torture-
tainted evidence in any proceedings and in any form is a fundamental international
obligation under article 15 of the Convention against Torture, which aims to ensure the
inefficacy of the use of torture and ill treatment during investigations. To strengthen this
safeguard, he recommends that the Government act to exclude not only evidence obtained
from torture and ill treatment, but also evidence obtained in violation of due process
guarantees. Moreover, the Government should ensure that confessions are only admissible
when given in presence of a lawyer and ratified before a judge, and there should be a
presumption against evidence obtained in the absence of a lawyer or before a detainee is
brought to a judge. In fulfilling their responsibility to protect the integrity of the criminal
procedure, judges and prosecutors should take an active role in ensuring compliance with
this protection measure.

26.  In addition, it is reported that there is still no mechanism in place whereby evidence
obtained under duress is declared inadmissible, and no provisions enabling lawyers to seek
legal recourse for illegally obtained evidence. This is particularly troublesome given
allegations that torture and ill-treatment are often practiced for the specific purpose of
extracting confessions to be used in criminal proceedings, particularly during the first hours
of interrogation in police custody and in some temporary detention facilities. The Special
Rapporteur urges the Government to implement legislation prescribing measures to be
taken by Courts should evidence appear to have been obtained unlawfully, and insists that
formal complaints by victims should not be required for the necessary investigations.

Assessment of the situation

Allegations of Torture and Ill-Treatment

27.  Despite a noticeable improvement in the legal and institutional framework and a
well-intentioned eagerness to implement the recommendations and ultimately eradicate
torture and ill treatment, the Special Rapporteur observed that torture and ill-treatment
continues to be a problem in Tajikistan. Moreover, torture and ill-treatment continue to take
place under similar circumstances to those observed in 2012, particularly during the first
hours of detention and interrogation in police custody, in pre-trial detention facilities
(S1Z0), including those run by the State Committee of National Security and the
Department (GKNB), in a number of temporary detention centers (IVS), and in units of the
Department of Fight Against Organized Crime (UBOP), which operates under the Ministry
of Internal Affairs. Torture and mistreatment are usually associated with the purposes of
extracting self-incriminating evidence to be used in criminal proceedings, confessions, and
money. The Special Rapporteur received information from civil society organizations,
victims of torture and their relatives about specific cases of mistreatment consistent with
this observation. He also received credible testimonies from several prisoners who were
interviewed at random in the places of detention visited. He also heard complaints about
prison staff mistreating prisoners and, in some cases, requiring bribes in order to release
prisoners from isolation.

28.  As in his previous report, the Special Rapporteur continues to be concerned by
reports that juveniles in conflict with the law are mistreated during arrest and in various
stages of detention. He regrets that the Government has not provided information on the
implementation and results of the national plan of action for juvenile justice reform (2010 —
2015), and by the lack of juvenile courts and judges specialized in juvenile justice. He
remains troubled by reports that children younger than 14 (the age of criminal
responsibility) continue to be subjected to arrest and detention, and that youths aged 16 and
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over are still kept in closed institutions for minor offenses. He urges the Government to
make reforms in this area a priority.

29.  With regards to hazing in the military, representatives from the Ministry of Defense
told the Special Rapporteur that they continue to face challenges with this practice, which
was inherited from the former Soviet regime. He was told that officers have received
training in this area and that a mailbox and hotline for complaints has been set up for all
units. The Ministry of Defense reported that in the last two years there have been no
complaints, despite the fact that reliable sources from civil society have reported at least
three cases of individuals being subjected to ill-treatment in the context of conscription, as
well as two cases of intimidation against conscripts’ families, in 2014.

Investigation and Prosecution

30.  The Special Rapporteur is concerned by reports that authorities in Tajikistan do not
conduct prompt, thorough, and impartial investigations into all allegations of torture and ill-
treatment, regardless of whether formal complaints are lodged, and despite the fact that
Article 145.5 of the CCP requires prosecutors to reply in detail to all complaints within
three days. The Prosecutor General’s Office has issued orders to prosecutors calling on
them to provide detailed records and respond promptly to all complaints, as well as
guidelines for the identification, prevention and investigation of torture allegations.
Nevertheless, the Special Rapporteur has received credible reports that complaints are
frequently summarily dismissed and investigations are terminated or suspended before they
are concluded.

31.  Since 2012, there have been four convictions for the crime of torture, which does not
appear to reflect the number of instances of torture alleged in the relevant period. It was
also reported that in the case of one sentence of five years for torture, the convicted
individual was released after only one year. The Special Rapporteur has also received
troubling information that in the rare cases when law enforcement officials are prosecuted,
they are often charged with less serious crimes, such as abuse of power, coercion or
negligence.

32.  The Special Rapporteur has been unable to obtain exact data on the numbers of
completed investigations, prosecutions and convictions from the Government since his
previous visit. For instance, the Government reported to the Human Rights Council that in
2012, 22 complaints of torture were registered. It was reported that only seven criminal
investigations were concluded and submitted to courts; that one criminal case was
suspended, and that investigations were ongoing in another four cases. However, according
to statistics from the Ministry of Internal Affairs, 61 complaints were registered in relation
to torture and other ill-treatment in 2012, while the Human Rights Ombudsman reported
that in 2012 he received 11 complaints about torture and other ill treatment. The Prosecutor
General’s Office stated that 16 complaints were registered in 2013, and 7 in the first half of
2014.

33.  Other sources informed the Special Rapporteur that four criminal investigations in
total for complaints of mistreatment were underway at the time of his visit, with only two
cases being brought for torture and two for abuse of power. Civil society typically reports
higher number of complaints than the Government. For instance, NGOs and lawyers in
Tajikistan have registered 137 complaints about torture and other ill-treatment between
2011 and 2013 and 26 in 2014, but report that fewer than ten of these allegations of torture

11
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or other ill-treatment appear to have been properly investigated.” The Special Rapporteur
also heard that police officers and other law enforcement authorities are typically subjected
to disciplinary sanctions as a response to allegations of torture and ill-treatment, rather than
prosecution.

34.  In this context, the Special Rapporteur calls on the Government to increase efforts to
ensure that all complaints of torture and ill treatment are duly investigated. He reiterates the
obligation of authorities to initiative ex officio investigations whenever there are reasonable
grounds to believe that torture or ill-treatment have been committed, and to order an
independent medical examination if it is suspected that a detainee has been subjected to
torture or ill-treatment. Representatives of the Prosecutor General’s Office informed that
the Prosecutor General is briefed ex officio about all complaints of torture. Nevertheless,
the Special Rapporteur remains deeply concerned that torture and ill-treatment are not
effectively investigated, prosecuted and punished, perpetuating a cycle of impunity and
allowing for continued violations.

Complaint mechanisms

35.  The Special Rapporteur thanks the Government for information on its efforts to
establish independent and effective complaints mechanisms. The Ministry of Interior has
reported that it has set-up a website in three languages to receive complaints, and that 80
complaints were submitted electronically in 2013, including 29 complaints related to law
enforcement agents. It further reported that a telephone hotline has been established at the
Ministry’s central and regional offices, which received 634 calls in 2013, 327 of which
were related to Ministry personnel. The Ministry also reported that surveillance cameras
have been set up in its Dushanbe facility, and that security cameras have been installed in
other departments within the Ministry to monitor and control police actions during
detention and arrests.® While the Special Rapporteur welcomes these developments, as
well as information that the supervision of personnel and oversight have contributed to a
33% crime rate reduction by Ministry staff, he would welcome additional information
describing the specific results achieved by these innovations, including the outcomes of any
investigation into discovered instances of torture and ill-treatment.

36. While the Special Rapporteur welcomes the Government’s information that
prisoners have direct access to prosecutors through complaint boxes in places of detention,
and that the Prosecutor’s Office conducts regular checks in temporary detention facilities,
he reminds the Government that each detainee must also be granted unimpeded and
unsupervised access to prosecutors upon request. He would welcome additional
information from the Government regarding the extent of accessible complaint
mechanisms, including telephone hotlines and confidential complaint boxes, in all places of
detention, and the results of actions taken by authorities on complaints.

Reprisals

37.  The Special Rapporteur expresses deep concern about allegations of reprisals that
took place after his visit in 2012 against people who spoke with him or complained about
mistreatment. Reprisals constitute an important issue of concern, not only for the Special

See Joint follow-up submission to the Concluding Observations of the United Nations
Committee against Torture. Amnesty International and the Coalition against Torture of
Tajikistan, April 2014, available at:
http://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/TJK/INT _CAT NGS_TJIK
17095 _E.pdf.
® The Ministry of Interior is in charge of processing and analyzing this data.
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Rapporteur, but for all United Nations human rights mechanisms. The Special Rapporteur
reminds the Government that these actions are unacceptable and that serious efforts need to
be made to ensure that these allegations are properly investigated and punished. Only by
preventing reprisals will the Government ensure that more cases of torture are reported,
detected, and punished, as required by domestic and international law.

38.  Although the Special Rapporteur commends the Government for passing the "Law
On State Protection of Participants in Criminal Proceedings" and the "State Programme for
Protection of the Participants of Criminal Proceedings” in November 2012, which aim to
protect those who report allegations from reprisals, he remains deeply concerned by reliable
reports from civil society that victims of torture typically decide against seeking redress due
to fear of reprisals. The Special Rapporteur received credible testimonies about reprisals
taking place within detention facilities against persons who complained of mistreatment,
and heard reports that journalists investigating and reporting on detention conditions have
been detained for their work. He urges the Government to take urgent and immediate
measures to ensure that effective mechanisms are established and used in practice to protect
complainants form reprisals. The Special Rapporteur has also heard that witness protection
mechanisms are either not in place or ineffective. The Government regrettably did not
provide details about the measures taken in or results of a program designed for the
protection of participants in criminal proceedings for the years 2013 — 2016.

39.  Aside from expressing grave worries about a number of reported deaths in custody
since his last visit,” the Special Rapporteur conveyed his concern to the Government
regarding information received in relation to the torture and death in custody of Hamza
Ikromzoda and the mistreatment and reprisals against two other inmates who witnessed the
torture and death of Mr. Tkromzoda. It was reported that a prison guard has been convicted
for abuse of authority, rather than torture, in this case. The Special Rapporteur received
particularly troublesome information concerning the mistreatment and transfer to other
places of detention outside Dushanbe, following dubious criminal indictments and
convictions, of two other inmates who witnessed this event. He urges the Government to
conduct a thorough and independent investigation into these serious allegations of reprisals,
to adopt and ensure, in practice, all necessary mechanisms and measures to protect victims
of torture, their relatives, witnesses, and all other persons willing to testify or denounce acts
of mistreatment, from reprisals.

Non refoulement and Extradition

40.  The Special Rapporteur remains concerned about the lack of compliance with and
legal recognition of the non-refoulement provision of the Convention. He regrets the lack of
national legislation regulating the prohibition of extradition or deportation of persons to
countries where they would be at risk of torture and ill-treatment. The Special Rapporteur
was informed about several cases wherein individuals were extradited to places where they
were at risk of being subjected to torture and ill treatment, including a case where one
person reportedly died soon after being deported to Afghanistan. In addition, the Special
Rapporteur was informed about the non-existence of appropriate legal recourses for lawyers
to introduce the non-refoulement exception in an extradition proceeding and insufficient
time to conduct meaningful risk assessments.

41.  The Special Rapporteur strongly recommends that the Government amend its
legislation to ensure that the obligation not to extradite or deport or expel a person to a
country where he or she faces a risk of torture or ill-treatment is duly recognized and that
appropriate legal recourse, including access to legal counsel, are guaranteed to ensure

7 See supra, note 5.
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compliance with Tajikistan’s obligation under Article 3 of the Convention Against Torture.
In addition, the Special Rapporteur encourages the Government to benefit from
international cooperation and oversight in these important issues, not least by allowing the
United Nations High Commissioner for Refugees (UNCHR) to act as observers in the
Commission on Determination of Refugees. The Special Rapporteur was encouraged by
information from the Government that it is considering incorporating his recommendations
on non-refoulement into law and perhaps drafting a new law on refugees. He also urges the
Government to establish clear procedures in legislation for challenging the legality of
extradition and deportation proceedings and decisions in courts.

Reparations

42.  The Special Rapporteur remains concerned by widespread reports that victims of
torture and ill-treatment and their families do not receive adequate reparations, including
compensation and as full rehabilitation as possible. He reiterates his concern that a lack of
domestic legislation ensuring the right of victims of torture to fair and adequate
compensation, including the means for as full rehabilitation as possible, as required by
Article 14 of the Convention Against Torture, is a significant obstacle to victims’ ability to
obtain reparations.

43.  Some sources informed the Special Rapporteur that the Ministry of Finance has not
allocated any funds for reparations for victims of human rights violations, and that
claimants are typically referred between different Government departments to make claims.
It is further unclear whether the Ministry of Interior has budged funds for reparations. Some
reports indicate that courts have on occasion called consultative meetings between officers
and claimants, which result in informal guarantees of non-repetition, rather than in the
provision of reparations. The Special Rapporteur congratulates the authorities for enforcing
the three civil judgments providing compensation to the families of victims of torture, and
urges the Government to continue to ensure that appropriate enforcement mechanisms exist
in legislation -- and are used in practice -- to ensure that victims obtain redress and fair and
adequate compensation, including the means for the fullest rehabilitation possible.

Conditions in Places of Detention

44.  As with his previous visit, the Special Rapporteur found that conditions of detention
in the places he visited were, in general, acceptable, although prisoners informed him that
wall painting, mattresses, and warm clothes were provided shortly before his visit. He is
particularly concerned by reports of corruption at high levels of prison authorities, some of
whom reportedly appropriate funds allocated for the running of prisons.

45.  The Special Rapporteur recalls the concerns expressed by the United Nations
Committee against Torture in its 2012 review of Tajikistan over inadequate sanitary
conditions, poor ventilation, and a lack of hot water in detention facilities, as well as
inadequate food and healthcare. During his visit, the Special Rapporteur heard that
prisoners are often forced to rely on food brought by their families and other visitors for
adequate nutrition. He also recalls concerns expressed by the Human Rights Committee in
2013 about poor conditions in detention facilities and the widespread problem of
tuberculosis. He praises the Government for recent reports detailing successful efforts
implemented to prevent the spread of communicable diseases in prisons.

46.  The Special Rapporteur remains particularly concerned about the harsh conditions to
which persons sentenced to life, strict regimes, or isolation, are subjected. In all these
regimes, detainees are confined to their cells for approximately twenty-three hours per day
and face strict obstacles to contact with those outside the prison. In the case of prisoners
serving life sentences, who are now allowed to receive four rather than two parcels per
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year, and to receive visits twice, rather than only once a year, the Special Rapporteur
reiterates his finding that the regime imposes unnecessarily harsh conditions, as compared
with those in the general prison population. The small, unventilated and dark cells where
prisoners in isolation regimes are kept also troubled the Special Rapporteur. At the same
time, the Special Rapporteur continued to receive complaints about the poor quality of the
food and medical services, and absence of recreational opportunities.

Pre-trial and temporary detention

47.  The Special Rapporteur remains concerned about the excessive use of pre-trial
detention in Tajikistan and about reports of torture and ill-treatment during pre-trial
detention, including prolonged incommunicado detention. The Special Rapporteur has
learned that there are 66 temporary detention centers (IVS) in Tajikistan under the authority
of the Ministry of Internal Affairs, which are governed by the Ministry’s Order 1012 (No.
31-12-2012 On the work procedure of temporary detention cells and escort units).

48.  The Special Rapporteur expresses concern about Article 111.1 of the CCP, which
allows judges to authorize pre-trial detention and other preventive measures solely on the
basis of the gravity of the alleged crime committed. He has learned that under Article 112
of the CPC, pre-trial detention is set at 2 months, but may be extended for a maximum
permissible period of up to 18 months, while Article 289 of the CCP stipulates that once a
trial begins, the maximum period of detention is 12 months.® However, he has also heard
that in practice, these maximum periods do not apply if a case is sent back for investigation.
It is further reported that the term of pre-trial detention and authorization for the extension
of pre-trial detention beyond 12 months is requested by the Prosecutor General’s Office and
approved by courts. In this context, the Special Rapporteur expresses concern about the
reported lack of independence exhibited by judges in authorizing such measures.

49.  The Special Rapporteur has also heard troubling reports of conditions in pre-trial
facilities (SIZO), including inadequate food, sanitation, the denial of family visits and of
access to lawyers. Reports were given that pre-trial detention facilities permit only two
family visits a month and no telephone calls, and that detainees are only permitted to use
toilet facilities three times a day, and showers once a week. The Special Rapporteur has
heard reports about the use of prolonged solitary confinement in rare cases. He welcomes
the information that the facility of the Committee of National Security was renovated after
his first visit, and provided with lights, medical examination rooms, and renovated
bathrooms. He urges additional renovations in places of pre-trial and temporary detention
throughout the country. The Special Rapporteur reiterates his recommendation for all
detention facilities to be moved from the administration of the Ministry of the Interior to
the Ministry of Justice.

Monitoring of Places of Detention & Ratification of OPCAT

50.  The Special Rapporteur remains particularly concerned about the lack of access to
monitoring of places of detention. He was informed that general oversight continues to be
conducted mostly by the Office of the Prosecutor General, which the Special Rapporteur
believes cannot be a substitute for the need for independent judicial monitoring.
Additionally, such prosecutorial oversight does not focus on receiving or detecting cases of
torture, and there appears to be a relative lack of critical assessments or meaningful changes
pursuant to these reviews. Moreover, the Special Rapporteur was not persuaded by the
reasons given by the Government for denying access to the International Committee of the
Red Cross (ICRC) to detention facilities in Tajikistan. He encourages the Government to

8 Code of Criminal Procedure, art. 112.
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review this measure and to engage with the ICRC to better understand how Tajikistan can
benefit from their collaboration.

51.  The Special Rapporteur regrets that the Government has yet to ratify the Optional
Protocol to the Convention against Torture (OPCAT) and create a National Preventive
Mechanism (NPM) or similar institution. The Special Rapporteur reminds the Government
that the obligation to prevent torture and ill-treatment is an obligation in its own right and
appropriate preventive measures must be taken to ensure compliance with the Convention.
The Special Rapporteur strongly believes that Tajikistan would highly benefit from
ratifying OPCAT and from establishing and independent preventive monitoring institution.
He encourages the Government to engage with the United Nations Sub-Committee on the
Prevention of Torture (SPT), which has extensive experience with assisting Governments in
implementing their obligations to prevent torture, even prior to the ratification of OPCAT.
He insists that OPCAT can and must be ratified in spite of financial constraints and on the
basis of a limited investment by the Government, and that the conditions necessary to ratify
the Protocol, such as the Action Plan and an active civil society, already exist in the State.

52.  The Special Rapporteur was encouraged by the good work of the Ombudsperson's
Office, the expansion of its mandate, and the creation of a Monitoring Group for
Penitentiary Institutions that is allowed to conduct pre-announced prison visits and ad hoc
visits in collaboration with civil society. The Special Rapporteur was pleased to learn that
the Monitoring Group visited nine closed institutions in 2014, including facilities for
juveniles, a women’s prison, and temporary detention centers. However, he is troubled by
reports that all visits were pre-planned, despite the fact that Monitoring Group’s
Regulations allow for unannounced visits,” and reminds the Government that monitoring
places of detention must include unannounced visits. In addition, it has been reported that
during the visits, members of the Group were unable to conduct confidential interviews
with detainees, and had no access to documents, such as registers or internal regulations, in
the majority of institutions visited. He is further concerned by reports that civil society was
denied access to a facility in a case where there had been allegations of torture and
mistreatment by State Department of Execution of Criminal Sentences (GUIN) staff. Civil
society representatives have also complained that they are not granted full access to
detention facilities for the purpose of following-up on urgent allegations of torture and ill-
treatment, and that civil society feels it does not have full access to prisons where the
Government does not wish to allow access. The Special Rapporteur is generally concerned
that the Ombudsperson’s Office has neither capacity nor resources necessary to conduct
regular monitoring and reporting, and that its activities focused on capacity building have
limited impact.

53.  The Government informed the Special Rapporteur about a number of initiatives to
enhance the work of this Monitoring Group to ensure that its functions and organization
comply with the requirements of an NPM or an "Ombudsman-Plus" model. The Special
Rapporteur supports this initiative and hopes it is followed through, regardless of the
ratification of OPCAT. The Special Rapporteur highlights the importance of the
independence of the mechanism to be created and the participation of civil society, both in
its creation and operation. In the case that the Governments opts for an Ombudsman-Plus
model, the Special Rapporteur recommends that the functions related to the monitoring of
places of detention be conducted by an entirely independent and qualified section of the
Ombudsperson's Office. In addition, civil society should also have unimpeded access to
make unannounced visits to places of detention, independently of an NPM or other

The Regulation on the Monitoring Group was approved by the Ombudsman Order on 31 December
2013.
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Government-sponsored monitoring group, as recommended by the SPT Guidelines on
NPMs.

Conclusions and Recommendations

54.  The Special Rapporteur was pleased to find Tajikistan has made considerable
efforts to improve the situation of torture and ill treatment and to implement the
recommendations in a systematic and comprehensive way. Although these steps are
clearly in the right direction, substantial changes still need to take place to ensure that
many of the legal measures and policies adopted work effectively to prevent and
eliminate torture and mistreatment. The Special Rapporteur finds that the majority of
the recommendations issued in 2012 continue to apply today. While the he is
encouraged by the adoption of new legislation that brings the definition of torture in
line with the Convention and by the Supreme Court decree that guarantees the
availability of safeguards to prevent torture from the time of arrest, he urges the
Government to continue working to ensure that improved laws and policies result in
concrete changes in practice. Furthermore, the punishment for torture and ill-
treatment must be increased in accordance with the severity of these acts, and
amnesty for these crimes must be specifically prohibited in the applicable legislation.

55.  The Special Rapporteur expresses serious concern about allegations of reprisals
against detainees who have spoken or complained of torture and mistreatment in
detention, as well as their families, lawyers, and journalists The Government must in
particular insist on the investigation, prosecution and punishment of all allegations of
torture and mistreatment. Tajikistan further needs to increase its efforts to develop an
effective and independent prevention apparatus, including ensuring independent
oversight of its places of detention and access by local and international civil society
groups. In terms of safeguards against torture and ill-treatment, the State must, in
legislation and practice, guarantee detainees' access to independent legal counsel and
medical services and ensure the exclusion of evidence obtained through torture in all
proceedings and in any form. He further recommends that Tajikistan ratify the
OPCAT as a matter of priority and ensure the implementation of an NPM, as well as
independent monitoring by civil society alongside the NPM. He hopes that this will
assist the Government in these tasks and is taken into consideration in reviewing,
updating, and implementing the National Action Plan.
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II.

Tunisia

Introduction

56.  The Special Rapporteur on torture and other cruel, inhuman, and degrading
treatment or punishment, Juan E. Méndez, undertook a follow-up visit to Tunisia from 4 to
6 June 2014, at the invitation of the Government, with the support of the Anti-Torture
Initiative of the American University Washington College of Law Center for Human Rights
& Humanitarian Law.

57.  The purpose of the visit was to evaluate the progress made by the Government with
respect to the implementation of recommendations from the Special Rapporteur’s report
(A/HRC/19/61/Add.1) following his May 2011 visit to Tunisia. The Special Rapporteur is
grateful to the Government of Tunisia for the invitation to conduct follow-up, and
highlights that it constitutes a good practice and an example for other States to follow in
their cooperation with the Special Procedures Branches of the United Nations Human
Rights Council.

58.  During the three-day follow-up visit, the Special Rapporteur met with high-level
officials from the Government including the Minister of Interior, the Minister of Justice,
Human Rights and Transitional Justice, the Director General of Prisons and Rehabilitation,
the Speaker of the National Constituent Assembly, and the Chair of the National
Constituent Assembly’s Committee on Rights and Liberties. The Special Rapporteur visited
the prison in Mornaguia and the detention center in Bouchoucha, but was denied access to
the Judicial Police Center in El Gorjani in violation of the terms of reference for fact-
finding missions by Special Rapporteurs.

59.  However, the Special Rapporteur thanks the Government for its willingness to
engage in discussions at a high level and a constructive dialogue, and for displaying a
positive spirit of cooperation.

60.  The Special Rapporteur also met with representatives from United Nations agencies,
other international organizations, and civil society organizations, as well as with victims of
torture and their relatives. The Special Rapporteur convened a full-day Roundtable event
with civil society, including local and international NGOs working on the prevention of
torture in Tunisia. He thanks civil society representatives for their participation in this event
and for their extensive assistance in monitoring and assessing the implementation of his
recommendations.

Legal and Institutional Framework to Combat and Prevent Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment

61.  During his visit, the Special Rapporteur was encouraged to find that the spirit of
reform and human rights brought by the 2011 Revolution continues in Tunisia today, and
expresses his appreciation for the fact that his 2012 report and recommendations were well-
received by the authorities. He congratulates the State for holding parliamentary and
presidential elections in October and November-December 2014, respectively, as signals of
the State’s continued dedication to the pursuit of the rule of law and a full transition to
democracy.

62.  The Special Rapporteur welcomes several positive developments in the legal and
institutional framework since 2011 that demonstrate a continued, encouraging high-level
consensus across the political spectrum to achieve substantial and durable progress with
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regards to the fight against torture and other ill-treatment. This year’s designation of May 8
as Tunisia’s National Day Against Torture by the Government and the apology issued by
the Interim President on behalf of the State to victims of torture and other ill-treatment and
their families are welcome signals of the State’s continued efforts to prevent and eradicate
torture and other ill-treatment in the future. However, the Special Rapporteur notes that the
Government’s political will, illustrated by reiterations of its commitment and orders by the
highest authorities not to inflict torture or other ill-treatment, are nevertheless insufficient to
ensure the effective eradication of such practices and to fight impunity, which still prevails
in the country. Tunisia must continue to both recognize the eradication of torture as a
priority and to implement further institutional, legal, and cultural reforms, with a view to
ending torture, other ill-treatment and impunity on the ground.

The prohibition of torture in national legislation

63.  Tunisia’s new Constitution of 26 January 2014 explicitly prohibits torture, stating
that “[t]he state protects human dignity and physical integrity, and prohibits all types of
moral and physical torture.”'® While the Special Rapporteur is satisfied that Article 23
makes torture an imprescriptible offense not subject to a statute of limitations, he urges the
Government to bring national legislation in line with this Constitutional provision by
removing the current 15-year statute of limitations for the crime of torture found in the
Code of Criminal Procedure (CCP). In addition, the Special Rapporteur notes with concern
that the Constitution does not prohibit other cruel, inhuman, or degrading treatment or
punishment.

64.  The legislative amendments introduced by Decree 2011-106 of 22 October 2011
modifying Article 101bis of Tunisia’s Criminal Code, which outlaws torture, raise serious
concerns. First, the definition of torture contained therein remains incomplete and is not
fully in conformity with Article 1 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (the “Convention”). In particular, the
amendment removes the critical element of “punishment” as a specific prohibited purpose
for inflicting torture. Second, the changes also introduce an undesirable departure from the
internationally accepted definition of torture by improperly restricting the element of
“discrimination” to “racial discrimination.” The Special Rapporteur reminds the
Government that torture is frequently carried out for purposes other than obtaining
confessions or information (notably punishment), and pursuant to forms of discrimination
other than racial discrimination, and urges the Government to promptly remedy the
loopholes introduced into Article 101bis by Decree 2011-106.

65.  The Special Rapporteur is satisfied that the new definition recognizes criminal
liability for commanders who instigate, consent or acquiesce to acts of torture committed
by another person acting in an official capacity, in line with his prior recommendation.
However, he urges the Government to further amend its Criminal Code to incorporate the
principle of command or superior responsibility for the crime of torture and other ill-
treatment, whereby superiors will be held criminally responsible for the conduct of
subordinates in cases “where they knew or should have known that such impermissible
conduct was occurring, or was likely to occur, and they failed to take reasonable and
necessary preventive measures.”"!

66.  Besides Article 101bis, which was introduced in 1999 and revised in 2011 (see
above para. 9) and criminalizes acts of torture, article 101 of the Criminal Code provides a
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five-year prison term for any public agent who “uses or causes to be used, without
legitimate purpose, violence against persons, while on duty.” This article was the only legal
provision criminalizing the use of violence by State agents prior to the introduction of
article 101bis, and is clearly insufficient as a legal basis to prosecute acts of torture that
happened before 1999, in particular during the Ben Ali regime. Therefore, the Special
Rapporteur calls on the Government to remove retroactivity barriers to torture prosecutions
in accordance with the Constitution, which provides for the inadmissibility of the
invocation of the non-retroactivity of laws, previous amnesties, the force of res judicata,
and the prescription of a crime or a punishment.'? The Special Rapporteur also recalls the
United Nations Committee against Torture’s conclusion that the “prosecution of acts of
torture should not be constrained by the principle of legality of or the statute of limitations,”
in view of the status of torture as a jus cogens or peremptory norm of international law
from which no derogation is permitted."

Safeguards against torture and other ill-treatment during arrest and detention

67.  While the Constitution contains provisions guaranteeing fundamental safeguards for
persons deprived of their liberty," the lack of effective legal and procedural safeguards
governing the arrest, interrogation, and pre-charge detention of suspects continue to make
arrestees extremely vulnerable to torture and other ill-treatment in practice. The risk of
abuse is particularly heightened during the first hours of deprivation of liberty, with ill-
treatment most frequently being reported prior to the registration of police arrest, and
during the period of detention in garde a vue (pre-charge detention in police custody) after
the registration. The Special Rapporteur urges the Government to promptly amend its
national legislation to ensure its harmonization with international standards governing the
length of pre-charge detention and detainees’ access to a lawyer from the moment of
apprehension.

68.  The Special Rapporteur welcomes the Ministry of Interior’s initiative whereby 1,200
posters enumerating the rights of detainees in garde a vue are being displayed in police
stations and centers of the National Guard throughout Tunisia. Nevertheless, gaps continue
to exist in the authorities’ adherence to regulations that require them to ensure the prompt
registration of arrested persons; to promptly inform detainees of their rights; to immediately
notify family members of the measures taken against the detainee and the place of custody;
and to keep a register of data for each detainee including date and time of arrest and entry
into custody. The Government must work towards the prompt implementation of such
fundamental safeguards in law and practice, with a view to effectively preventing torture
and ill-treatment in line with Article 2 of the Convention.

Length of garde a vue detention

69.  The Constitution explicitly recognizes the need to legislate the period of arrest and
garde a vue detention, which currently stands at a maximum of six days — three days
renewable once in writing by the public prosecutor.”” The Special Rapporteur thanks the
Ministry of Interior for the information that draft law No. 2013-13 amending and
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supplementing Article 13bis of the CCP is currently under consideration, and would reduce
the period of garde a vue custody to 48 hours, renewable once, for a maximum of four
days. The Special Rapporteur appreciates that no exceptions are made to as the lawful
duration of garde a vue in the draft law but insists that the period of garde a vue detention
must not exceed 48 hours in its totality, and reiterates his prior recommendation that Article
13bis be amended to reduce the lawful duration of garde a vue to a 24-hour period,
renewable only once pursuant to a reasoned, in-writing decision by the public prosecutor.
The Special Rapporteur calls on the Government to make the amendment applicable to all
detainees, without any exceptions for certain categories of crimes.

70.  The Special Rapporteur heard reports about the practice of “commission rogatoire,”
whereby the length of garde a vue detention may reportedly be extended if the investigative
judge orders additional investigations in a case. He welcomes reports that in such cases,
detainees are typically transferred to pre-trial detention, rather than remanded to police
custody, but is troubled by reports that in a few instances garde a vue continues to exceed
six days.

Access to a lawyer

71.  Although Article 29 of Tunisia’s Constitution states that detainees have the right to
be represented by a lawyer, Tunisian legislation does not guarantee detainees’ access to
counsel during garde a vue detention. In its midterm report on the implementation of its
Universal Periodic Review (UPR) recommendations, the Government reported that
detainees are given the right to contact their lawyers “from the first hour of detention”'.
The Special Rapporteur insists that to be of utmost effectiveness, this guarantee must be
legislated and steps must be taken to guarantee its implementation in practice. The Special
Rapporteur welcomes the Government’s statement that legislative reforms are currently
underway to guarantee the right of access to counsel during garde a vue, in line with his
prior recommendation. In this context, he urges the Government to ratify and implement
the Draft Law No. 2013-13, which contemplates the presence and assistance of a lawyer
from the moment of a detainee’s placement in custody, and intends to allow the lawyer to
be present during interrogations and have access to the case file (by request of detainee or
his or her family). He is satisfied that the draft does not make any distinctions between
“suspects” and “victims.” However, the Special Rapporteur is concerned that the draft
contemplates a half-hour limit on the time lawyers may spend interviewing clients, and
reminds the Government that the bill should not place any limitations on the length of time
lawyers are permitted to spend interviewing their clients. In addition, he is concerned that
the draft provides for an exception mandating that in cases where it is necessary to
safeguard the conduct of the investigation, the collection or preservation of evidence, or to
avoid the commission of other crimes, the prosecutor may refuse the requests by persons in
garde a vue or their families to assign a lawyer, and that no explanation has been given for
this inappropriate restriction. The Special Rapporteur also reiterates his call for the
development of a scheme to provide free legal assistance for those without financial means,
as required by Article 108 of the Constitution.

'® Tunisia’s Mid-term Report on the Progress in the Implementation of the Recommendations of the 2n
Cycle of the Universal Periodic Review, 27" Session of the Human Rights Council, Sept.
2014.
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The right to undergo a medical examination and the right to forensic examinations in
accordance with the Manual on the Effective Investigation and Documentation of Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment” (Istanbul Protocol)

72.  The law provides detainees with a right to be informed of the right to request and
undergo a medical examination during custody in garde a vue. However, the Special
Rapporteur learned that in practice detainees are sometimes not informed of this right.
Medical examinations are however mandatory upon arrival in detention centers. This is
generally respected but reports have been provided about cases where medical
examinations were delayed and performed only after physical signs of torture or other ill-
treatment disappear from detainees’ bodies.

73.  The Special Rapporteur is concerned that forensic medical examinations are not
always prompt, impartial, and independent, or conducted in compliance with the Istanbul
Protocol. He has heard that medical examinations as well as the resulting records are often
incomplete and inadequate, and that medical certificates and files are frequently not
transmitted to judges, victims, or their lawyers. It has further been reported that only three
experts have been trained in conducting forensic investigations in accordance with the
Istanbul Protocol in the country, and that detainees are sometimes examined by physicians
affiliated with or seconded to the Ministry of Interior or the place of detention where the
alleged mistreatment took place, thereby creating a stark conflict of interest and
compromising the independence of forensic services from law enforcement agencies.

74.  The Special Rapporteur reminds the Government of the obligation to ensure the
effective investigation and documentation of all allegations of torture and other ill-
treatment, in line with international legal obligations and the Istanbul Protocol. The State
should undertake to increase the capacity of forensic medical experts by capacity-building,
adequate resourcing, and conducting rigorous trainings in Istanbul Protocol standards and
evaluations, including psychological assessments. All detainees and their families must be
promptly informed of their right to request and undergo a medical examination during
police custody, and medical examinations of every detainee must be carried out as a matter
of routine upon admission to detention centers. The Special Rapporteur reminds the State
that it has an obligation to conduct prompt and independent medical examination of all
detainees ex officio, even in the absence of a detainee’s request.

Use of torture-tainted evidence

75.  Article 155 of the CCP, amended by Decree Law No. 106 of 22 October 2011
renders confessions obtained under duress and torture null and void, while Article 152
stipulates that the validity and admissibility of confessions is left to the discretion of
presiding judges. The Special Rapporteur regrets the receipt of numerous reports that
confessions continue to be obtained under duress and torture, and are subsequently
admitted as evidence against the accused during trials. He has heard troubling reports of
detainees signing statements prepared by the police without reading them due to
mistreatment or fear of mistreatment, and has no knowledge of any sentence that has been
reversed as a result of the admission of evidence obtained under torture or other ill-
treatment. The Special Rapporteur reiterates his prior recommendation that State legislation
should provide for means whereby an individual could challenge the legality of any
evidence, in any proceeding, plausibly suspected of having been obtained by torture. He
reminds the Government that the exclusionary rule, which mandates an absolute prohibition
on the use of statements made as a result of torture or other ill-treatment in any
proceedings, is a norm of customary international law not subject to discretion by judges or
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any other authority, and that the burden of proof on the admissibility of evidence obtained
by torture or other ill-treatment should never lie with the defendant or victim."

Establishment of National Preventive Mechanism (NPM)

76.  The Special Rapporteur congratulates Tunisia becoming the first state in North
Africa and the Middle East to establish a National Preventive Mechanism (NPM) under the
Optional Protocol to the Convention against Torture (OPCAT), in the form of the National
Authority for the Prevention of Torture (Law No. 2013-43 of 23 October 2013), in line with
his recommendations. The Special Rapporteur welcomes the law’s broad definition of
deprivation of liberty, and provisions giving the Authority the right to make unannounced
visits to places of detention, to interview detainees in private, and to issue concrete
recommendations to the Government. He is concerned by the fact that authorities may
refuse requests for access to a place of detention by invoking interests of national defense
and security, the existence of a natural disaster or “grave troubles” at the place of detention
in question® This clause must not be interpreted in such a way as to impede access to
places of detention and prevent the Authority from effectively carrying out its mandate. He
asks the Government to ensure that the Authority is adequately funded, staffed, and
resourced, so as to be able to carry out its mandate of making regular unannounced visits to
places of deprivation of liberty throughout the territory of the State.

77.  The Special Rapporteur is concerned by delays in the Authority’s commissioner
selection process, which has been re-opened six times for a lack of qualified candidates,
preventing the Authority from beginning to carry out its mandate. He urges the authorities
to expedite the process of appointing qualified and independent candidates, which will go a
long way in determining the Authority’s effectiveness. He understands that the delay has
been caused by a lack of qualified applicants specializing in child protection and by retired
judges, and appreciates that the selection process is ongoing, with the call for applications
having been extended and re-advertised.

78.  Whilst recognizing the importance of the Authority as a preventive mechanism, the
Special Rapporteur also encourages the Government to continue the good practice of
allowing civil society monitoring teams to conduct independent prison visits. He commends
the Ministry of Interior and Ministry of Justice for entering into agreements with and
granting various domestic and international NGOs access to places of detention since his
last visit. The Authority should furthermore not be taken as a substitute for the affirmative
obligation of the State to investigate, prosecute, and punish every instance of torture.

Transitional justice mechanisms

79.  The passage of transitional justice legislation and the establishment of the Truth and
Dignity Commission on 9 June 2014 were paramount steps on the road to achieving
accountability and ending the cycle of impunity for past human rights violations, including
torture and ill-treatment, in Tunisia. The transitional justice law provides for an integrated
process of mechanisms and means to identify and remedy past human rights violations,
with a mandate covering the period from 1 July 1955 until 24 December 2013." The

See Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment on the exclusionary rule (A/HRC/25/60).

Law No. 2013-42 of 23 October 2013, relating to the National Commission for the Prevention of
Torture, art. 13.

Law No. 2013-53 of 24 December 2013 on the establishment of transitional justice and its
organization, art. 1. See also Tunisia’s Mid-term Report on the Progress in the
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Commission began to receive complaints — for a one year period and renewable for six
months if the Truth and Dignity Commission deems necessary, to a total of 18 months — on
15 December 2014. The Special Rapporteur commends the Government for engaging in an
inclusive participatory process in drafting the law and expects that the Commission will
effectively identify and compensate victims of serious human rights violations, by ensuring
access to justice and redress for victims of torture and ill-treatment in line with international
standards. He urges the Government and all relevant authorities to help facilitate the work
and effectiveness of the Commission, by allowing it to carry out its designated powers,
including the right to access state archives and judicial files, summon persons for
testimony, organize public hearings, request forensic examinations, take necessary
measures to protect witnesses and victims, and take appropriate sanctions against those who
fail to comply with summons or obstruct its work.

80.  The Truth and Dignity Commission is empowered to refer cases of gross human
rights violations to the judiciary, including Specialized Chambers decreed by Article 8 of
the law on transitional justice. The Chambers will be entrusted with adjudicating cases
related to gross violations of human rights as specified in international legal instruments
ratified by the State, including the Convention. The Special Rapporteur welcomes the
creation of the Chambers by Decree Law n° 2014-2887 of 8 August 2014 within the
transitional justice framework, at the courts of first instance within the appeal courts of
Tunis, Gafsa, Gabés, Sousse, Le Kef, Bizerte, Kasserine and Sidi Bouzid. He also
welcomes the provision that lawsuits undertaken by the chambers cannot be subject to
prescription under Article 8 of the transitional justice law, and encourages the chambers to
act on all cases referred to its jurisdiction, including any confidential information on
suspected perpetrators provided by the National Fact-Finding Commission into the
violations committed during the Revolution. He expects that the Specialized Chambers will
become operational soon and that authorities will ensure their independence, impartiality,
and compliance with international norms, including the provision of witness and victim
protection mechanisms, in trying cases of human rights violations, including torture and ill-
treatment.

Assessment of the Situation

Allegations of torture and ill-treatment

81.  Torture and ill-treatment by law enforcement officials reportedly continue to occur
regularly in Tunisia. During his visit, the Special Rapporteur heard multiple credible
accounts that detainees are subjected to torture and ill-treatment, particularly during arrest,
transfer, interrogation, and the first hours of garde a vue detention, particularly in police
stations. He expresses serious concern over reports that law enforcement officials use
torture and ill-treatment as a means of conducting investigations, extracting confessions,
and in the contexts of repression of demonstrations and counter-terrorism operations. The
Special Rapporteur was however encouraged to find that accounts of torture and ill-
treatment by guards in both garde a vue facilities and prisons are significantly fewer than
before the revolution.

82.  Some reports indicate that more than half of detainees in garde a vue centers
experienced physical mistreatment during arrest and interrogation, and that almost a quarter
report signing prefabricated statements. Torture and ill-treatment reportedly take the form
of physical violence, including beatings (including falaga, or beatings on the soles of the

Implementation of the Recommendations of the 2nd Cycle of the Universal Periodic
Review, 27th Session of the Human Rights Council, Sept. 2014.
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feet), the use of stress positions (“poulet roti”), cigarette burns, as well as threats, including
to the victims’ families, insults, and sexual violence and humiliation.20 The Special
Rapporteur is concerned by reports that some forms of torture and ill-treatment that leave
few physical traces, for instance forcing victims to kneel in front of a wall without moving
for long periods, are also being used. He has also heard troubling reports of suspicious
deaths in custody, and reiterates the obligation of the State to carry out thorough, prompt,
independent, and impartial investigations into all deaths in custody as a matter of urgency.”

83.  The Special Rapporteur is further concerned about multiple reports that members of
suspects’ families, including children and the elderly, are subjected to ill-treatment,
including use of force, arrest, threats of arrest, and, in rare cases, sexual assault, during
arrests and searches on the premises of suspects’ or their families’ homes. He has also
heard troubling reports that family members are occasionally unlawfully detained as a
means of exerting pressure on the suspect, particularly in the context of counter-terrorism
operations, and that arrests are often effectuated without warrants, in violation of Article 29
of the Constitution, and of the current Article 13bis of the Criminal Procedure Code.

Excessive use of force and counter-terrorism

84.  The Special Rapporteur has heard that tens or even hundreds of individuals have
been subjected to ill-treatment or even torture in the context of counter-terrorism operations
since his last visit. Counter-terrorism measures must always respect human rights and the
absolute prohibition against torture and ill-treatment in domestic and international law, and
the Special Rapporteur urges the Government to ensure that the draft amendment to the
2003 national counter-terrorism law takes into account the relevant international human
rights standards. He acknowledges the draft amendment’s inclusion of an exception to the
automatic refoulement of foreign nationals being tried and convicted for terrorist acts in
Tunisia at the end of their sentences, when there are real grounds to believe that the person
is at risk of facing torture, in accordance with Article 3 of the Convention. Authorities are
encouraged to further consult with civil society and to consider the relevant human rights
norms in revising and adopting amendments to the counter-terrorism law, including those
elucidated by the mandate of the Special Rapporteur on the promotion and protection of
human rights and fundamental freedoms while countering terrorism.” The Government is
encouraged to ensure, in law and practice, that terrorism suspects are entitled to fair trial
and due process guarantees that serve as fundamental safeguards against torture and ill-
treatment, including the exclusion of evidence obtained under torture from any proceedings,
and to ensure that there is no impunity for serious human rights violations in the name of
counter-terrorism measures, and that exceptions pertaining to terrorism are not introduced
into legislation so as to deny procedural guarantees or due process rights to suspects.

85.  The Special Rapporteur is concerned by several reports of the excessive use of force
against demonstrators since his last visit, including incidents in April 2012 in Tunis,
November 2012 in Siliana, and May 2013 in Tunis. While he welcomes the establishment
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In response to allegations of the use of electric shock devices in three detention facilities,
the Government reported opening an inquiry and finding, pursuant to an investigation, that
“no abuse has been committed by officers working in the detention centers, nor has any
complaint been submitted to any security unit or court.” See Human Rights Watch, Cracks
in the System: Conditions of Pre-charge Detainees in Tunisia, Dec. 5, 2013, available at
http://www.hrw.org/reports/2013/12/05/cracks-system-0.

See, e.g., Human Rights Watch, Tunisia: Suspicious Deaths in Custody, Oct. 13, 2014,
available at http://www.hrw.org/news/2014/10/13/tunisia-suspicious-death-custody-0.

See Report of Special Rapporteur Martin Scheinin on his mission to Tunisia, Dec. 2010
(A/HRC/16/51/Add.2).
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of an investigative committee by the National Constituent Assembly (NCA) to examine the
repression of a demonstration in Tunis on 9 April 2012, he regrets the lack of progress by
the committee in making findings or releasing a report to date. He urges the Government to
follow-up on the thirty complaints that have reportedly been filed in connection with this
incident, and to carry out prompt, independent, and impartial investigations into all similar
incidents and related complaints.

86.  During his visit, the Special Rapporteur received conflicting accounts as to whether
an amendment to Law No. 1969-4 on the Regulation of Public Meetings, Marches, Rallies,
Demonstrations and Assemblies will be undertaken or whether regulations on the use of
force are in the process of being drawn-up by lawmakers. He noted a lack of clarity
regarding acceptable standards governing the use of force, and urges the authorities to
consider amending the legislation to ensure that domestic standards are in line with those
delineated in the United Nations Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials.” The Special Rapporteur believes that such an amendment to the
current legislation, accompanied by proper training of law enforcement officials in
acceptable standards, will help bring actions by security forces and law enforcement in line
with the rule of law, facilitate the disassociation of the current standards from the unlawful
acts of the past regime, and help reduce mistreatment of demonstrators by law enforcement
officials. He welcomes the information that training sessions have been organized for
security forces, including trainings on international human rights standards and the
prohibition against torture.

Investigations and prosecutions

87.  The Government has a legal obligation to ensure prompt, independent, and impartial
investigations into all alleged acts of torture and ill-treatment, including those that took
place before, during, and after the Revolution, and to carry out effective prosecutions that
result in convictions and sentences in accordance with the severity of the crimes. The
Special Rapporteur is concerned by an apparent lack of progress in combating and breaking
the cycle of impunity, which in his opinion hampers efforts to eradicate and prevent torture
and ill-treatment in Tunisia today. While he welcomes the fact that there have been some
convictions in cases concerning human rights violations both before and during the
revolution, he expresses concern about the extremely low number of convictions and the
lack of severe penalties for cases of torture, despite the availability of legal, administrative,
and national redress mechanisms. He is especially troubled by the apparent lack of
prosecutions for torture under Article 101bis of the Criminal Code, having received
information that only one two-year sentence had been imposed for torture on the basis of
this provision, in case of Sami Belhadef on 25 March 2011, prior to his visit (concerning
acts that occurred in March 2004). The Special Rapporteur has heard, but has been unable
to confirm, that the case of Barraket Essahel resulted in a conviction for torture under
Article 101bis of the Criminal Code following an administrative court judgment in
December 2014, but expresses concern about reports that most convictions in the case
occurred for lesser offenses, and that the investigation did not meet standards required by
international law.
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According to principle 9 “[IJaw enforcement officials shall not use firearms against persons except in
self-defence or defence of others against the imminent threat of death or serious injury, to prevent the
perpetration of a particularly serious crime involving grave threat to life, to arrest a person presenting
such a danger and resisting their authority, or to prevent his or her escape, and only when less extreme
means are insufficient to achieve these objectives. In any event, intentional lethal use of firearms may
only be made when strictly unavoidable in order to protect life.”
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88.  The Special Rapporteur thanks the Government for providing him with some
statistics related to torture cases. The Government relayed the information that there are
230 registered cases of torture, including 91 in Tunis, pending before courts of first
instance. The Special Rapporteur regrets that the Government did not provide further
information regarding the investigations, charges brought, and determination of individual
cases. Separately, he has learned from the Government’s recent submission to the
Committee against Torture that 165 of these cases are in the investigation phase, while the
determination of a majority of the remaining cases is unknown. In this submission, the
Government reported that 20 cases were referred to military courts; six were dismissed for
lack of legal evidence; that in two cases the accused received suspended sentences of
imprisonment; and that three accused were sentenced with a fine or prison term in absentia.

89.  According to reliable non-Governmental sources, hundreds of complaints have been
filed by victims of torture and ill-treatment and their lawyers since the Special Rapporteur’s
last visit, which have not resulted in adequate investigations or satisfactory resolutions.
According to one estimate, more than 400 complaints alleging violence by state officials
were recorded between early 2011 and May 2014,more than two thirds (70%) of which
were closed without further action. The Special Rapporteur welcomes the information that
authorities are now registering cases more diligently than before, but continues to be
concerned by reports that many cases are not sent to the relevant authorities, are closed
without further action, or remain indefinitely pending.

90.  Under the CCP, the judicial police, which operates under the Ministry of Interior, is
responsible for “reporting violations, gathering evidence, searching for the perpetrators and
delivering them to justice until a judicial investigation is opened.”* The judicial police
conduct preliminary investigations under the supervision of the public prosecutor,” until the
case is referred to an investigative judge by the prosecutor. The Special Rapporteur has
learned that while the designation of an investigative judge is mandatory in cases of torture,
in the absence of a regulation prosecutors in practice exercise discretion to either first
conduct a preliminary investigation before referring the case to an investigate judge, or
designate a judge immediately.

91.  The Special Rapporteur has received information that the Ministry of Interior
separates the investigative and custodial functions of the police. However, he expresses
serious concern about complaints that alleged perpetrators of torture and ill-treatment or
their supervisors within the judicial police are sometimes entrusted by prosecutors and
judges with investigating complaints in which they or their colleagues are named. The
Special Rapporteur urges the Ministry of Interior to strengthen the capacity and
independence of the “Inspection Générale de la Police,” which undertakes oversight
activities and receives complaints, with a view to ensuring that all complaints are dealt with
in an expedient, thorough, and fair manner.

92.  Under article 13 of the CCP, all judicial officers, including members of the judicial
police, prosecutors, and investigative judges, are required to report criminal offenses
brought to their attention to the public prosecutor. Investigative judges are in turn obliged
to inform the public prosecutors of all violations brought to their attention or that have been
committed in their presence,” and judicial police officers are required to forward all
complaints, denunciations, and affidavits without delay to the public prosecutors.”” Article
29 of the CCP further obliges all public servants to report known violations to the

# Code of Criminal Procedure, art. 9.
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2" Code of Criminal Procedure, art. 19.
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prosecutors. The Special Rapporteur urges the Government to ensure that public
prosecutors, given their important role in ensuring the proper investigation and judicial
pursuit of cases of torture and other ill-treatment, operate independently of the Ministry of
Justice.

93.  However, the Special Rapporteur has learned that in practice, the available legal and
administrative redress mechanisms are not being utilized on behalf of victims, with
investigative judges, directors of prisons, sentence enforcement judges, and physicians very
often not reporting allegations to prosecutors. The Special Rapporteur reminds all
competent authorities, and notably public prosecutors, that they have a legal obligation to
initiate ex officio investigations whenever there are reasonable grounds to believe that
torture or ill-treatment have occurred. He calls on judicial and administrative officials to
comply with their affirmative legal obligations under Tunisian and international law to
investigate every act and allegation of torture and ill-treatment, even in the absence of a
formal complaint.

94.  The Special Rapporteur learned that a Deputy Prosecutor General in the Tunis
region was charged with receiving complains of torture pursuant to an internal decision by
the Tunis First Instance Tribunal in 2011. However, he has heard that the Special
Prosecutor does not automatically register all complaints. Of particular concern are reports
of regular excessive delays in the opening of investigations. The Special Rapporteur
reminds the Government that such delays tend to impede access to justice and the
effectiveness of investigations, including the gathering of forensic evidence. He urges the
Government to take prompt and effective measures to ensure the proper registration and
investigation of all complaints of torture and ill-treatment, with a view to the prosecution
and punishment of those responsible, and calls on authorities to ensure more transparency
and more effective internal communication between authorities such as the judicial police,
prosecutors, and investigative judges. In this context, he welcomes the recent publication of
a Handbook for Judges on Combatting Torture in the Tunisian Law in the autumn of 2014,
with the intent of assisting judges and members of the Public Prosecutor’s Office, and
investigative judges in the Criminal Chambers, in carrying out their work, including
familiarization with international standards for investigation, interrogation, and
documentation procedures in cases of torture and other ill-treatment, as well as the
obligation to bring perpetrators to justice and to provide fair reparations to victims.
Additional training of judges, prosecutors, and lawyers in methods of carrying out prompt
and impartial investigations into all allegations of torture, ill-treatment, and deaths in
custody, as well as other serious human rights violations, are recommended.

95.  The Special Rapporteur is particularly concerned about credible reports of reprisals
against victims who complain of torture and, in some cases, against their families. Several
reports have indicated that some individuals who complained of torture and ill-treatment
were subsequently the victims of intimidation, pressure, and police harassment, and the
Special Rapporteur has heard that victims are often afraid to lodge complaints with the
authorities.

Impunity for torture and ill-treatment committed before and during the revolution

96.  The Special Rapporteur reiterates his call for the State to investigate, prosecute, and
punish cases of torture that occurred under the former regime, including the prosecution of
the highest authorities if the evidence warrants it. He recalls and reiterates the observation
of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence that a deliberate and comprehensive prosecutorial strategy to deal with
alleged cases of gross human rights violations, including acts of torture and ill-treatment,



A/HRC/28/68/Add.2

prior to and during the uprising, has not yet been set in place.”® He welcomes the news that
the Ministry of Justice is working in conjunction with the Truth and Dignity Commission to
develop a strategy, and hopes that this will result in a serious practical effort to prosecute
and punish perpetrators of serious human rights violations during the former regime.

97.  The Special Rapporteur welcomes the fact that Tunisia has prosecuted and tried
some alleged perpetrators of gross human rights violations committed both before the
during the revolution. However, he notes with concern the dissatisfaction nevertheless
expressed by victims and their families, who cite a lack of access to justice, a dearth of
trials and prosecutions, and difficulties in obtaining information regarding the status of
complaints. The Special Rapporteur acknowledges the completion of the Tunis, Le Kef, and
Sfax trials, which brought 53 former officials before military tribunals and resulted in the
sentencing of a number of defendants for gross human rights violations committed during
the revolution, and appear to have been generally conducted in a way that respected the
rights of defendants. The Special Rapporteur echoes concerns by civil society and victims
and their families about the leniency of sentences, which do not appear to be commensurate
with the gravity of the crimes committed, in most of these cases. He is also concerned by
reports that sentences in these trials have been reduced on appeal and that some defendants
have been released after serving their mandatory minimum sentence, and reminds the
Government that punishments must be commensurate with the gravity of the crimes.

98.  The Special Rapporteur is alarmed by the use of military justice under Article 22 of
Law 1982-70 regulating the Basic Status of Internal Security (as amended by the Decree-
law No. 2011-69 of 29 July 2011, amending and supplementing the Military Justice Code),
which gives military courts competence over offences committed by members of the
security forces in the course of duty, regardless of the identity/civilian status of the victim..
The Special Rapporteur is concerned by the vagueness of this article and the legal
uncertainty regarding the application of military justice, which results in lawyers and
victims not knowing whether civilian or military courts are competent to try cases of torture
in many instances, and echoes widely held concerns about closed proceedings in military
courts and about the independence of military courts from the Ministry of Defense. Some
reports indicate that the use of military justice in the Tunis, Le Kef, and Sfax trials
undermined accountability in some significant ways, for instance by preventing victims’
families from having access to investigations or proceedings. He urges the Government to
effectuate reforms ensuring that the appearance of civilians before military courts is
minimized, and to ensure that human rights violations committed by security forces,
including torture and ill-treatment, are tried in the civilian justice system.

Independence of the judiciary

99.  The Special Rapporteur remains concerned by complaints that judges and
prosecutors frequently do not act on evidence of torture and ill-treatment, and that the
judiciary remains influenced by the executive branches, and recalls the statement of the
Special Rapporteur on the independence of judges and lawyers in December 2014 that the
close ties between the judiciary and the executive power established under the previous
regime “still need[] to be severed so that judges can become independent in practice.”” He
is encouraged by the constitutional provisions providing for the independence of the
judiciary, judges, prosecutors, and lawyers,” and urges the Government to move forward
with effective proposals for vetting, reforms ensuring the independence and self-regulation
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of the judiciary, and initiatives designed to tackle corruption and combat the negative
public perceptions of the judiciary, with a view reducing the current backlog of pending
cases and ensuring that thorough, independent, and impartial investigations of a gross
human rights violations, including torture and ill-treatment, lead to perpetrators being
brought to justice.

100. The Special Rapporteur is concerned that public prosecutors lack the necessary
independence from the Ministry of Justice and that their discretionary power to assign files
to investigative judges of their choice lead to a lack of effective investigations into gross
human rights violations, including torture and ill-treatment.”’ The Special Rapporteur
encourages further Government cooperation with international partners and civil society on
the question of judicial reform, such as a recent national consultation conducted with
support of UNDP, as well as the development of action plans for dealing with the backlog
of cases and reforming the judiciary more broadly.

Reparations and rehabilitation

101. The Special Rapporteur regrets that the Government has not enacted legislation
providing victims of torture with the right to obtain redress, including compensation and as
full rehabilitation as possible, in line with his prior recommendations. He congratulates the
Ministry of Health for opening the first rehabilitation center for victims of torture on 9
December 2014, which is intended to provide medical and psychological care to all victims
of torture, including former political prisoners. Other initiatives, such as a partnership
project between the Ministry of Social Affairs and the Danish Institute Against Torture
(DIGNITY), intended to provide administrative and technical support for the provision of
psychosocial rehabilitative care to victims of torture, are also welcome.

102. However, the Special Rapporteur is troubled by continuing reports that victims of
human rights violations committed before and during the revolution have not received
adequate redress and compensation, and continues to express the hope that redress through
appropriate legal process, notably through the newly implemented transitional justice
mechanisms, will be provided to victims. He reiterates his call on the Government to
provide specialized public services intended to provide medical, psychological, and social
rehabilitation for victims of torture.

Conditions in places of detention

103. Article 30 of the Constitution delineates every prisoner’s right to humane treatment
that preserves his or her dignity. Prisons in Tunisia are administered by the Ministry of
Justice, while garde a vue facilities are administered by the Ministry of Interior. The
Special Rapporteur commends the Government for allowing the OHCHR Office in Tunisia
to visit detention centers. He received reports that prisons remain extremely overcrowded,
with overcapacity rates reaching more than 150% in some cases, according to the General
Directorate of Prisons and Rehabilitation.*

104. During his visit to the Mornaguia prison, the Special Rapporteur observed first hand
that overcrowding appears to be more severe than it was during his last visit. The Special
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See The UN Human Rights Office reports on the state of prisons in Tunisia, Apr. 25, 2014,
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Rapporteur has learned that Tunisia’s average prison population stands at approximately
24,000, as compared to the 26,000 during his 2011 visit. The Government has reported
severe shortages of human resources that fall significantly short of acceptable international
standards, notably that there are 2,000 prison guards, 36 resident (or permanent) physicians,
28 psychologists, 14 dentists, and no permanent psychiatrists for Tunisia’s entire prison
population. The Special Rapporteur notes with concern that overcrowding in detention
facilities has a negative effect on the rights of prisoners and results in inhumane sanitary
conditions and the denial of essential services such as medical care, as well as
opportunities for visits, exercise, and work.

105. While most reports of torture and ill-treatment by authorities were reported during
arrest and interrogation, the Special Rapporteur received rare accounts of torture and ill-
treatment in prisons, and found that detainees in Tunisia experience inhumane conditions of
detention and treatment in prisons. During his visit to the Mornaguia prison, he learned that
the prison was operating at 16% overcapacity, with 6,300 prisoners (5,400 capacity). He
was told that the prison had eight resident physicians, as well as two resident and two
contract dentists. Other estimates provided by the Government indicate that the prison has
one physician for every 1,000 prisoners. In one instance, the Special Rapporteur found 62
detainees housed in a single cell with 30 beds. The Special Rapporteur heard some
complaints about the denial of medical, including psychiatric, care upon request by some
detainees. He also heard complaints about sanitary conditions, including the availability of
toilets, with some prisoners reporting the spread of skin diseases, and about the quality and
quantity of food, with meals reportedly being served twice a day. While authorities reported
that prisoners are allowed 90 minutes to two hours outside daily, some prisoners reported
only being allowed outside for 15 minutes per day. The Special Rapporteur has also heard
reports of prisoners being denied visitation rights and being placed in solitary confinement
for several weeks as punishment.

106. The Special Rapporteur observed that the 10 to 20 juveniles in the Mornaguia prison
were detained separately from adults in a separate wing in accordance with Article 10 of the
Law on the Organization of Prisons. This is in accordance with other reports that juveniles
and women are detained separately in detention facilities in Tunisia. However, the Special
Rapporteur notes with concern reports by the OHCHR in Tunisia that separation of
prisoners on grounds of charges and criminal records, as well as separation between
convicted and pre-trial prisoners, is not adhered to in most detention centers throughout the
country.

107. During his visit to the Bouchoucha garde a vue detention center, the Special
Rapporteur was informed by the authorities that the detainees were not permitted access to
a lawyer, visits, or telephone calls during their stay. The Special Rapporteur heard
complaints about the quality and quantity of food, insults by guards, and reports that
detainees are only allowed access to toilets once during the day and once at night.
Authorities insisted that the six-day limit for detention was respected, and that the
authorities contacted the police station responsible for bringing each detainee to the Center
after six days. Nevertheless, the Special Rapporteur has heard other reports that the duration
of garde a vue sometimes exceeded the maximum limit for up to 15% of pre-charge
detainees (“gardés a vue”) at any given time, and in rare cases exceeding one month. The
Special Rapporteur learned that the Bouchoucha detention center has a resident physician
and a nurse in the mornings, but that medical examinations are not routinely undertaken for
incoming detainees. He was informed that when detainees arriving at the detention center
display signs of illness or violence they are sent to a hospital, and only taken-in pursuant to
the presentation of a medical certificate. In addition, although detention center authorities
as such keep records of detainees’ medical conditions, they do not appear to report potential
cases of mistreatment to the prosecutor. The Special Rapporteur urges authorities to carry
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out routine medical examinations on all pre-charge detainees entering police stations and
garde a vue centers, despite the fact that this right is not guaranteed in legislation.

108. The Special Rapporteur has also received multiple reports of very poor conditions in
other garde a vue detention facilities, such as unhygienic and very poor sanitary conditions,
including inadequate access to running water, soap, and showers; structural deficiencies
leading to inadequate waste management; and a lack of beds and mattresses. He has also
heard accounts of inadequate nutrition, including the insufficient provision of food, and
reports that juveniles are not always separated from adults in garde a vue facilities.

109. The Special Rapporteur has learned that in October 2012 the ICRC and the Ministry
of Interior launched a project on improving the treatment of persons during pre-charge
detention, which aims at developing and implementing a strategy for improving the
conditions of pre-charge detainees in accordance with international standards. The project
will run until 2016 and entails proposals for new laws incorporating more guarantees and
greater safeguards against mistreatment of suspects during pre-charge detention, drafting a
code of conduct for law enforcement agents, and training more than 3,000 security forces
across Tunisia. The Special Rapporteur is concerned that enforcement judges, who are
entrusted with the task of judicial review of conditions of detention in prisons and of the
serving of custodial sentences, monitor the execution of sentences and detention conditions
of convicted prisoners, therefore serving only approximately 40% of the State’s detainees.
The Special Rapporteur accordingly urges the Government to ensure proper supervision of
garde a vue centers by public prosecutors, as is required by law.

110. The Special Rapporteur has learned that a project developed with the ICRC is
underway to transfer responsibility for the prison health system from the Ministry of Justice
(the Department of Prisons and Rehabilitation) to the Ministry of Health, and is being
tested in several prisons. The Special Rapporteur urges the Government to follow-through
on this initiative with a view to guaranteeing the full independence of prison medical staff.

111. The Special Rapporteur has learned that more than half, or approximately 13,000 of
Tunisia’s detainees, are in pretrial detention, and notes with concern the Government’s
overreliance on preventive custody and the imposition of prison sentences for offenses like
drug consumption. Although the maximum period of preventive custody is 14 months for
felonies and nine months for misdemeanors, the Special Rapporteur heard multiple reports
that these periods are occasionally, although not frequently, exceeded in practice, with
some prisoners reporting that they spent up to three years in pretrial detention. The Special
Rapporteur reiterates the fact that imprisonment must be made, both in legislation and in
practice, a measure of last resort, and calls on the Government to consider in particular the
use of non-custodial measures as punishment, such as fines and sentence suspension for
some offenses, including minor drug charges. He calls on the Government to consider
greater use of bail and alternative measures in place of detention, under appropriate
circumstances.

Conclusions and Recommendations

112. The Special Rapporteur welcomes Tunisia’s continued commitment to
eradicate torture, and the positive institutional and legal reforms it has undertaken
since the Revolution, including the adoption of a new Constitution, legislation on
transitional justice, and the establishment of the Truth and Dignity Commission,
which he hopes will ensure access to justice and redress for all victims of torture and
ill-treatment. The Special Rapporteur observes that many of his 2012
recommendations remain valid, and is hopeful that this follow-up report will provide
a new opportunity to gain traction on significant reforms in pursuit of the eradication
of torture and ill-treatment and of the cycle of impunity for serious violations of
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international human rights law. He urges the new Government to seize the
momentum generated by the State’s successful transition to democracy to achieve
accountability, ensure access to justice and reparations to victims and their families,
institutionalize appropriate safeguards against torture and other ill-treatment, and
improve conditions of detention throughout Tunisia.

113. The Government must in particular ensure prompt, independent, and
impartial investigations into all allegations of torture and ill-treatment, as well as
prosecutions and convictions in accordance with the severity of the crime. The
national definition of torture must be brought into accordance with the Convention,
and institutional and legal reforms must be vigorously pursued with the aim of
strengthening safeguards and prevention, particularly in terms of guaranteeing access
to a lawyer from the moment of deprivation of liberty, shortening the period of time
spent in detention under police custody to a maximum of one or two days for all
crimes, and ensuring a complete medical examination at the moment of arrival and
transfer from all detention facilities. The newly established NPM must be adequately
staffed and resourced with a view to enabling it to carry out its functions
independently and effectively, but should not be understood as a substitute for the
need to allow civil society to conduct visits to places of detention, or for the State’s
affirmative obligation to investigate, prosecute and punish every instance of torture In
this context, the Special Rapporteur urges the Government to continue adopting and
implementing substantive reforms to make Tunisia a model of democratic transition
and an example of how to effectively end a long lasting practice of torture.

33



A/HRC/28/68/Add.2

Appendix

34

I.

PecnyOuuka TamkuKkucTan

BBenenne

I. CrenuanpHbIl JOKJIAQAYUK 10 BOMNPOCY O TBITKAX U JIPYTUX IKECTOKHX,
OecuenoBEUHBIX U YHIXKAIOIUX JOCTOMHCTBO BUAAX OOpalleHHs WM Haka3aHus, XyaH O.
Mennec, nocerun Pecnybnuky Tamxukuctan ¢ 10 mo 12 despans 2014 roma c
MOCIIeYIOIUM BU3UTOM, IO IIPUIJIANIEHUIO TPABUTENBCTBA, IPH MoAAepxkKe MHUINATUBEI
10 MpegyNpexAeHUI0 NBITOK LleHTpa mo mpaBaM ueloBeKa M TyMaHHUTapHOTO IIpaBa
IOpunnyeckoro xomreaka AMEpUKaHCKOTO YHHBepCUTeTa B BamarTone.

2. Ienp BU3MTA - OLIEHKA POrpecca, JOCTUTHYTOrO PABUTEIBCTBOM 110 OTHOIICHUIO K
BBITIOJIHEHHIO peKoMeHanuit noxnana CrnenuansHoro noknaguuka (A/HRC /22/53/Add.1)
nociae ero mocemienusa Tamkukucrana 10-18 mas 2012 roma. CrenualpHBIA JOKIATINUK
BBIPA)KAET MPHU3HATEIBHOCTh TIPABUTEIbCTBY Ta/PKUKMCTaHA 3a MPHUINIALICHUE IS
MPOJIOJDKEHHST PaHee HAavyaToi pabOThl M MOMYEPKUBACT, YTO ITO SIBIISCTCS XOpPOIIEH
MPAKTUKON M IPUMEPOM IS APYTHX TOCYAAPCTB.

3. B Teuenume Tpex gHeH cBoero MOBTOpHOro mnocemieHus CreruanbHBIN JOKIaQTUHK
BCTPETHJICSL C  BBICOKOIIOCTABIEHHBIMU  JOJDKHOCTHBIMM ~ JIMIAMH  OT  Pa3HbIX
rOCyJAapCTBEHHBIX BEJOMCTIB, B TOM 4ucle MUHUCTp HHOCTpaHHBIX Ael, Munuctp
BHYTPEHHUX Jel, ['enepanpHplil npokypop, Munuctp rocrunuu, HaganbHuk YnpasieHus
HCIIOJIHEHUSL YrOJIOBHBIX Haka3aHWi mnpu MuHucrepcrse rocrunud, Ilpenceparens
BepxoBHoro cyna, npencrasurenu KoHctutynuonHoro cyna, Ilpeacenarens Ilapmamenra
u Ilpencenarens IlapaaMeHTCKOro KOMHUTETa 10 3aKOHOJATENBCTBY U IIPaBaM 4YEIOBEKA,
Havansaux Otaena rapanTuil mpas uenoBeka McnomaurensHoro Ammapara IIpesunenra,
YnonHomMoueHHBI IO IpaBaM uenoBeka, IIpencemarens I'ocynapcTBEHHOro KOMHTETa
HaI[MOHAIFHOW 0e30macHOCTH, MMHUCTP 3[paBOOXPAHEHUS U CONMAIBHOI 3alUTHI
HaceneHus, upextop Pecry6iukaHCKOTo IEHTpa Cy1eOHO-MEIUIUHCKON SKCIEPTH3BI IPU
MuHucTepcTBEe 34paBOOXPAHEHHMS U COLMAIBHOM 3allUThl HaceleHus M MunucTp
00opoHbl. CrenuanbHbel JOKIAAYUK TaKKe BCTPETHNICA C IPEJCTABUTENSAMU areHTCTB
Opraamzanuu  OObenuHeHHBIX Hamuil, AIpyrux MeEXIyHapOAHBIX OpraHM3aluil |
OpraHu3alifi TpakJaHCKOro oOLiecTBa, a TaKkKe C JKepTBAMHU TBITOK U HX
pornctBenHukamMu. Kpome toro, CnenuanbHbIM HOKIaTYMK MOCETHJI MeCTa IHIICHUS
cB00O0BI B TOpoje Jymante.

4. CrenuanpHbIl  JOKIAAYUK XOTeN Obl MOOJAarogapuTh MPABUTEIBCTBO 3a €ro
OTKPBITOCTh U JOCTYNHOCTb Ul BCTPEY, 32 ydacTHE €ro IpeAcTaBUTeIeH BBICOKOTO
YPOBHSI Ha MPOAYKTUBHOM KPYTJIOM CTOJI€ C MPEACTAaBUTEISIMH IPaXAaHCKOro OOIIEeCTBa,
KoTopbIil coctosuicst 12 despans 2014 roga. CrnenuanbHBI JOKIATYUK TAK)Ke BBIPAXKAET
CBOI0 MPU3HATENBHOCTh IPABUTENBCTBY 3a IMPEAOCTABICHHE €My OeCIpeNnsITCTBEHHOTO
JIOCTyIla K MECTaM COAEpKaHUs MOJ CTpa)kel, B COOTBETCTBHU C TeXHHUECKUM 3aJJaHHEM
MHUCCHII TI0 YCTaHOBJEHHWIO (DaKTOB CIELMANbHBIMH JIOKIaqunkamMu. CrennanbHbId
JOKJIAAUUK TpPU3HATENEH IpPeJCTaBUTENIM TPaXKAaHCKOTO OOIIeCTBA 3a HX ydacTHE B
BBIIIICHA3BAHHOM MEPONPUSATHH, a TaKkkKe 3a MX OOJNBIIyI0 IOMOIIb B MOHHTOPUHIE H
OLIEHKE BBIITOJTHEHUS €T0 PEKOMEHAAIHIl.

5. B konme cBoeit wMuccuu CrenuanbHBIA — JOKJIAQAUUK —IOAETHICS CBOMMHU
MpeIBapUTEIIHBIMU BBIBOJAMU C TpaBUTENbCTBOM. 7 Mapra 2014 roma oH HampaBmI
[IpaBUTeNbCTBY pa3sBEepHYTYIO MpeABApUTEIbHYIO BEPCUIO HACTOSIIETO JOKIAAA.
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HpaBOBaH H MHCTUTYHHOHA/IbHAA OCHOBA JJIHA NPEAYNPEKIACHUA U
npeceYeHUs NMbITOK U )KECTOKOIo oﬁpame}mﬁ

6. CrenuanbpHbIl  JOKJIAQAUUK YJOBICTBOPEH CEPhE3HBIM M  CHUCTEMAaTHUYECKUM
MOJIX0A0M, KOTOpBIM NpHHAT [IpaBUTENBECTBOM B OTHOIIEHHUH €ro pekoMmMeHjpanuil. OH
BBIp@)KaeT IPU3HATENBHOCTh IIPAaBUTEIBCIBY 3a pa3paboTky HamuonampHOro mIaHa
JIEACTBUI IO BBINOJIHEHUIO PEKOMEHJALMN, CBA3aHHBIX C 3alpEIlCHUEM IIBITOK U
KECTOKUM OOpallleHHueM, KOTOpble ObLTHM MOATOTOBIEHB! CHeNUalbHBIM JOKIaJIUMKOM U
Komurerom mpotus mneiTok Opranmsamun OO0beauHeHHBIX Haruii mocnme ero o63opa
Tamkukucrana. CrnenuanbHBIA JOKJIAAUUK Tpu3Hal HanumoHanbHBIM TMIaH JeHCTBHIA
yAOBJIETBOPUTEIBHBIM, TaK KaK B IUIaHE CIAENaHbI MOMBITKH OMpPENeTUTh HMpPaKTHYECKue
IIard IO BBHIMONHEHUIO PEKOMEHJAIWi, M A HUCIONHEHHUsS IUIaHa B HETO BKJIIOYEHBI
pasznuuHble BeTBH BiacTH. OgHaxko CrenuanbHBINA JOKIATYMK BBIPAXKAET COXKAIEHUE, UTO
npu paspaboTke u peanusanuu [ImaHa gedcTBUI He ObUIM HMPOBENEHBI KOHCYJIBTAllUU C
ydacTHeM TpakiaHCKoro obmiectBa. OH Hpu3bIBaeT MPaBUTEILCTBO OOecleduTh Ooiee
IIMPOKHE KOHCYIBTALlMM C YydYacTHEeM TpPaxJaHCKOro oOIecTBa INpH pa3paboTke U
peanu3anuy JalbHEHIINX Mep, HalpaBlIeHHBIX Ha OOpbOy U NMpeaymnpexJeHHe MBITOK U
s)kecTokoro  obOpamenusi, COTpYOIHHYECTBO C TPa)XJaHCKHUM OOIIECTBOM  JOJHKHO
OCYILECTBIIATECS MHCTUTYLMOHANBHO, IIyTeM BKIIOUEHHs MpeAcTaBUTENeH He3aBUCUMBIX
OpraHu3alii B KauecTBe IIONHONpPAaBHBIX uJleHOB Komuccun 10  BBINOJIHEHHIO
MeXIyHapOAHBIX 003aTeNbCTB PECIyOINKK B 00JacTU NpaB 4YelloBeKa, KOTOPhIE AOJIKHBI
UrpaTh aKTHBHYIO POJIb B KOOPAMHALMU U KOHTPOJE XOJa pealu3aludl PEeKOMEeHIAaIUi,
CAETaHHBIX B paMKaX MEXaHM3MOB IO IpaBaM dyenoBeka Opranuzanuu OObEeTUHEHHBIX
Hanuii. CiennanbHelid JOKJIQAYUK OTMEYAET, YTO B HEKOTOPBIX 00JIACTAX TUIaHy NEeHCTBUI
HE XBaTaeT ONPEAETICHHOCTH U M3MEPHMBIX CTAaHAApPTOB, YTO 3aTPyAHSAET IPOBEICHUE
MIPaBUIBHOMN OIIEHKH peaan3alluy IUIaHa.

7. CrenuanpHbIil  JOKJIAAUUK BBIpAKAeT IPU3HATENBHOCTh MPABUTEIBCTBY 3a
BBIPAKEHHYIO [IPUBEPKEHHOCTh peanu3anuu [lnana qeiicTBUM U 3a IPUHATUE MEP B OTBET
Ha HEKOTOpble M3 €ero peKOMEHIauui, HampuMep, IyTeM YCTAaHOBIEHHS KaMep
BUJICOHAOMIONEHNSI B HEKOTOPBIX IIEHTPaxX BPEMEHHOro copepkaHus. OH Taxke MpU3HAET
YCHUIIUSI IPAaBUTENBCTBA 110 MHCTPYKTAXy COTPYAHUKOB IIPABOOXPAHHUTEIBHBIX OPraHOB, B
TOM 4HCJIE€ MHIJIUIMOHEPOB O MOJHOM 3alpeTe NBITOK U JKEeCTOKOro oOpalieHus B
MeXTyHapOIHOM u BHYTPHUIOCYAapCTBEHHOM npase, yepes 3agBICHUS
BBICOKOIIOCTABJICHHBIX JIOJDKHOCTHBIX JIMI] HA CEMUHapax W KOH(QEPEeHIHX, IPOBEAECHHbBIX
B 2012 u 2013 ronax. CrnenuanbHbIi JOKIaIIUK OBbLT paj] YCABIIATh O TOM, YTO B TE€UEHHE
MOCIEeIHUX IBYX JIeT ObLIO mpoBeaeHO 60 ceMHHApOB Ha TeMax 3ampeTa MBITOK; YTO
Axanemus MBJ] BBena Kypc JeKIuil Mo mpaBaMm uejoBeka B 60pb0e ¢ TeppopuU3MOM, U O
MPEANPUHATBIX WHHUIMATHBAX IO CO3JAaHUI0 MPO(ECCHOHANIBHOrO MOTEHIMAaNa JUls
COTPYAHUKOB MMWJIMIMHU, BKIIOYas YyueOHble 3aHATUA M CEMHHaphl C Y4acTHEM
rpaxjaaHckoro oobmecrBa. CrenuanbHBIM JOKJIAQAYUK HPUBETCTBYeT HOBYI0 CTpaTeruro
MpaBUTENbCTBA MO pedopme opraHoB mumunuu Ha nepuox 2013-2020 rogos, koTopas
CTaBUT TaKue IeU KakK: MOOIIPEHHEe MPO3PauHOCTH, BHICTPAHBAHKUE B3aUMOOTHOIIEHUH C
OO0IIeCTBEHHOCTBIO,  IPEAOTBpAlIeHUE MOBTOPHBIX HApyIIEHHH U  IOBBIIICHUE
671arOCOCTOSIHUS TepCOHala M YJydIIeHHEe €Tr0 YCIOBUIl Tpyna, M HajeeTcs, YTO TaKue
WHCTUTYLHOHANBHBIE pedopMmbl OynyT d(dexkTHBHO NpOBEIEHBI B COTPYIHHYECTBE C
rpa)xJJaHCKUM OOIIECTBOM.

8. CrienuanbpHbIi TOKJIAAUUK HPU3BIBAET MPABUTENBCTBO U BIPEAb OCYILECTBIATH
aKTUBHYIO U YCKOPEHHYIO peanusauuto Ilnana neicTBUM U €ro peKOMEHJAlMH, TaKKe OH
MOOIIPsIeTh 3asBIEHHOE HaMepeHue BiacTed mo oOHoBneHuto Ilmana naeiictBuit. OH
HACTOSITENIbHO IPU3BIBAET IPABUTENBCTBO BKIIIOUUTh KOHKPETHBIE MEpPbl M HA3HAYUTh
CPOKH, OpPTaHbl, OTBETCTBEHHBIE 33 HAJA30D, a TAKXKE YCTAHOBUTb TOUHBIC CTAHIAPTHI IS
peanu3auy U OTYeTHOCTU. B cooTBeTcTBUU C 0611eil monutukoi YBKIIY, mpaBUTENBCTBO
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MOXET PacCMOTPETh BOIIPOC O BKJIIOYEHHH pekoMeHAanunii CrenuaibHOro JOKIaadyuKa B
OJIMH KOMIUIEKCHBIM HAI[MOHAJBHBIN IJIaH NEeHCTBUI B 001acTH MpaB 4eIOBEKa, YTO MOTJIIO
Obl 00ecnednuTh UENOCTHOE BBHIMOJIHEHHE PEKOMEHIAIMH B paMKax BCEX MEXaHHU3MOB
Opranuzaunn O0benuHeHHBIX Hauwmii mo mpaBaMm 4desoBeKa, B TOM YHCIE T€X, KOTOpHIE
OyayT BKIIIOYEHBI B OyIyliuil YHHBepcadbHbBIM NepHOIHUECKU 0030p, 3aMIaHUPOBAHHBII
Ha Hayajuo 2016 rona.

3anpemelme NBITOK B HAIIMOHAJIBHOM 3aKOHOAATEC/ILCTBE

9. CrienanbpHbIN TOKJIAIUUK MO-IPEKHEMY OOECHOKOSH TeM, YTO, HECMOTps Ha TO,
yro B 2012 roxy B YroJoBHBIM KOAEKC OBLIM BHECEHBI MONPABKH O BKIIOYEHUH B €ro
ctathio 143.1 ompesneneHusi «IbITKH» B COOTBETCTBHM cO cTaTheil | KoHBeHIuu mpoTuB
neiTok  ("KonBennus"), Haka3zaHHs, Ha3HayaeMble 3a IIPECTYyIUICHHsS TBITOK, He
COM3MEPHUMBI C TSKECTBIO ITOTO IMpecTymiueHus. XOoTs cTarbi 143.1 BkimodaeT B cebs
HECKOJIBKO OTATYAIOMMUX OOCTOATENBCTB MBITOK, 32 KOTOPhIE MOXET OBbITh Ha3HAYCHO
HaKa3aHUE CPOKOM [0 MATHAALATH JIeT JHUIIEHHs CBOOOMABI, HA MPAKTHKE NPUMEHSIOTCS
HaKa3aHUS CPOKOM JIMIIEHUs CBOOOJBI HE OONbIIe ueM OT 2 0 5 JIeT 3aKII0UeHHs, U Jaxke
HX 9aCTO COKPAIAIOT a X MCHOJHEHHE OTKIaJbIBaeTcs. [ Toro 4ToObl rapaHTHPOBATS,
9YTO KPUMHHAIH3alMsA MBITOK UIH OOBSABIEHHE STHX AESHUI MpecTyNmIeHHeM IO 3aKOHY
CHAEPKUT UX BO3HHMKHOBeHMe, CIelUanbHBI JOKJIAAYHK HACTOSTENbHO IPH3BIBAET
MIPABUTENBCTBO YCTAHOBUTh HAKa3aHHE B COOTBETCTBUU C TSDKECTHIO IPECTYIICHUS.
CrenuanbHbIil OKJIAAUUK OBUI TakXke HMPOMH(MOPMUPOBAH O TOM, UTO MO-IPEKHEMY
MPUMEHSETCd aMHHUCTUS K MPEeCTyNIeHUI0 NBITKU. OH HAallOMHUHAET NPaBUTENbCTBY, UYTO
MBITKH a0COMIOTHO 3alpelleHbl MeXXAyHapoJHBIM IIpaBOM, M 4TO coriacHo KoHBeHIuu
rocyJ1apcTBa UMEIOT OCHOBHOE 0053aTENIbCTBO pacclefoBaHUs, CyAe0HOTo MpecieI0BaHus
U Haka3aHHUA BCEX aKTOB IBITOK. XOTsA CMATYEHUs MPUTOBOPA, MOKAa COKpAIlleHHE CpoKa
HaKa3aHUs MO-TIPEKHEMY OTpaxkaeT TSDKECTh MPECTYIUICHUS, MOXKET ObITh MPUEMIIEMBIM B
COOTBETCTBUH C MEXIyHAPOIHBIM IIPAaBOM, aMHHUCTHUS M IIOMHIJIOBAHUE B OTHOIIICHUU aKTOB
MIBITOK CO3JaI0T BO3MOXHOCTh 0€3HaKa3aHHOCTH B HAPYIICHUH MEXKIYHApOIHBIX IPABOBBIX
oOs3atenscTB Tamkukucrada. CrenuanbHBIR JOKJIAAUUK PEKOMEHIYeT INPaBUTENbCTBY
BHECTH IOINpPAaBKH B CBOE 3aKOHOJATENbCTBO IS OTPaXKEHUS B HEM HEJOIyCTUMOCTH
aAMHHCTHUH 32 MPECTYIUIEHUE MBITKH.

I'apanTnu n npeaynpexaeHue MbITOK

10.  CroenuanbHBIM JOKIAA4YMK TPHUBETCTBYET HHKOPIOPAIMIO YETKOTO TOJIKOBAHUS
NMPUMEHEHHUs TapaHTUH 3allUTBl OT MBITOK M KECTOKOro OOpalleHus C MOMEHTa
3aJiepxKaHUs MOJ03PEBAEMBbIX JIMI[, a TaKXKe KOHIEMIUI0 HEeJOMyCTUMOCTH UCHOIb30BAHUS
JI0Ka3aTeNbCTB, MONYUYEeHHBIX B pe3yJIbTaTe NPUMEHEHHUS HE3aKOHHBIX METOJOB Ha OCHOBE
ITocranoBnenus Ilnenyma BepxoBHoro cynga ot uroHs 2012 roja, TOJNKYIOMIETO CTaThIO
143.1 YronoBHOro xojekca,. XotTs CHenuanbHBII JOKIAAUYUK OTMETHI NPHUHITHE 3TOTO
MIOCTAHOBJICHUS B €r0 NPEABLIyLIeM OTUYETEe, Teleph OH MPUHUMAET BO BHUMAHHUE ,4TO 3TO
MIOCTAHOBJICHHE OBLIO XOPOLIO MPUHATO IPaXJAaHCKUM OOIIECTBOM, a TaKXKe PacIIUPEHO C
MOMOIIBI0 KOHKPETHBIX PYKOBOJACTB, HANpAaBICHHBIX Ha OOydeHHe TIOCYIapCTBEHHBIX
CIIy>KaIllUX JUIS €r0 pealu3alim.

11. Tem He MeHee, kak 3To Obuio W B 2012 rony, CnenuanbHbI AOKJIATYUK TO-
MpekKHEMY OOECIIOKOEH Cepbhe3HBIMH HeIOoCTaTkaMu B oOecnieueHud d()PEeKTUBHBIX
MpOLIeCCyalIbHBIX TapaHTUH B TeUEeHHE NEPBBIX YAaCOB TOCJE apecTa M COAEpMaHHs MO
CTpaxkel, HECMOTpsl Ha MX Haluuue B YTOJIOBHO-mpoleccyansHoM kozekce (YIIK) u B
COOTBETCTBYIOIIMX TIOJMOKEHUSX M  HHCTPYKUMAX/pacmopsbkeHusx. I[IpakTtuyeckoe
oTpunanue (yHIAMECHTAIBHBIX TapaHTHN, BKIOYas ONEpPaTUBHOE OQGOpMICHHE |
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3ajiepykKaHue Mocyle A0CTaBICHUs B MUIMLEHCKHUI yuacTOK, paBo Ha a/[BOKAaTa C MOMEHTa
JUIIeHust  cBOOOABI’!, MpaBO HAa HE3aBUCMMOE MEMIMHCKOE OOCIeN0BaHHe JIHIL,
HaXOAAILINXCS MOJ CTpaxKel, a Takxke MPaBo IMpeAcTaTh epe] cyaAbeil B TeueHrne 72 4acoB C
MOMEHTA 3a/iep>KaHus, JeflaeT UL, JIUIIEHHBIX CBOOOABI, KpaiiHe ysI3BUMBIMU AT IBITOK U
KECTOKOTO OOpaIIeHusI.

12. CroenmanpHbIf  JOKIag4MK  HPUBETCTBYeT  COOOIIEHHMS O  TOM,  YTO
IIpaBurenscTBeHHas pabodas TpyNma paccMaTPUBAaeT BO3MOXKHOCTh IPEIOXKEHUS
M3MEHEHMH B 3aKOHOJATENbCTBO C IEJIBI0 COKPAIIEHUS CYIIECTBYIOIEr0 MaKCHMAaIbHOIO
12-yacoBOro cpoka, HEOOXOJUMOTO A YBEIOMIJIEHHS CEMbU 33JEpP)KaHHOTO O €ro
3aepXKaHUU U IS TPEfOCTaBICHUS MM JOCTyHa K aJBOKaTy, U O 72 uacax, 4TOOBI
3aiep)KaHHble mpeAcTtanu nepen cyaseil. Tem He MeHee, CHenManbHBIA JOKIATIHK
HAIlOMUHAET MPAaBUTENIBCTBY, YTO JIF000E YCOBEPIIEHCTBOBAHUE 3aKOHOAATENIBECTBA JOJIKHO
COIIPOBOXKIAATHCS coJleprKaTeIbHOI [IPAKTUYECKON peanusanuen rapaHTui.
IIpaBUTENbCTBO JOMKHO JOMOJHUTEIBHO TapaHTHPOBAThH, YTO HECIOCOOHOCTH COOMIOAATh
U BBITIOJIHATH CYLIECTBYIOIINE IIPABOBBIE MOJIOKEHHS SIBISIETCS CEPbE3HBIM HEJOCTaTKOM U
COIIPOBOXKIAETCSI COOTBETCTBYIOUIMMH CaHKIUSMM, a HE MPOCTO AUCHUILTHHAPHBIMHU
MepaMu.

Ogopmnenue apecma, ygedomaenue cemobll U HPOOOIACUMENbHOCIb COOEPIHCAHUSL NOO
cmpadsiceli 00 Ha4ana cyo0ebHo2o npoyecca

13. B cootBercTBHUHM CO cTaThel 94 YToI0BHO-NIPOIECCYaTbHOIO KOJEKCa, apecT UMeeT
MECTO, KOT/la 4eJI0BeKa JOCTABISAIOT B CIEICTBEHHBIH OpraH U MOABEPTraloT BPEMEHHOMY
3a[epXKaHUI0 B CIIELUAIBHOM YyupexaeHuu, ompeneneHHoM Konexcom. Tem He MmeHee,
MOMEHT ()aKTU4eCKOTO 3ajJep:KaHus ompepemnsercs Toiubko B Iloctanomnenun IlneHyma
BepxoBHOro cynma, KOTOpoe He MMeeT CHJIBI 0053aTeIbHOTO IPaBOBOTO 00s3aTeNbCTBA.
CrenuanbHbI JOKIaAYNK HAaIOMUHAET IPAaBUTEILCTBY, YTO KaK B 3aKOHOJATEILCTBE, TaK
U Ha MPaKTHKE JOJKHO OBITh YeTKOE IIOHMMAaHUE TOT0, YTO JIMIIEHHEe CBOOOIBI HAaUNHAETCS
C MOMEHTa 3aJepXKaHus I10J03PEBAEMOro, HE3aBUCUMO OT €r0 MECTOHAXOXJICHMS, U YTO
3ajepXKaHHble JOJDKHBI MMETh IIPaBO Ha IIPOLECCYalbHble TapaHTUHM C MOMEHTa
(akTHYeCKOro 3a/1epXKaHusl, eme 0 UX 0popMIICHHUS.

14.  CroenmanpHbIl AOKTag4MK OBIT paj y3HaTh, uTO VHCTPYKIMS NpaBUTEIbCTBA,
U3aHHas TIocie ero mocemeHus cTpansl B 2012 romy, pasbscHAeT 0O0S3aHHOCTh
rOCyiapcTBa PErMCTPUPOBATH 3a/IePKaHHBIX Cpa3y B MOMEHT 3a/iepXKaHusl U BHOCHUTH 3Ty
uHpopmalMio B oMl KypHan/peectp.” TeM He MeHee, OH 00ECTIOKOEH COOOIIEHUSIMH O
TOM, YTO 3TO 005A3aTENBCTBO 0 CHX IOpP HE Be3Jle TapaHTUPyeTCs Ha MPaKTHKE, HECMOTPS
Ha TO, 4TO (anbcuduKaLMs JaThl U BPEMEHH 3aJep)KaHHs B HACTOSIIEE BPeMs SIBISETCS
YTOJIOBHBIM TIPECTYNJIEHUEM B COOTBETCTBHU CO cTaThsiMH 323, 358 u 359 VromosHoro
KOJIeKca, M, HECMOTpsl Ha OTYEThl O TOM, YTO IPOM3OIIIO COKpAalleHHE KOJIUYIEeCTBa
CllydaeB 3aJepKaHHBIX, KOTOpbIe HE OBbUIM NOJDKHBIM 00pa3oM odopmieHsl. IIpaBunbHoOe
oopmIIeHHE JIOJDKHO BKJIIOYATh CBEJCHHUS, BKIIOYAIOIIME (aMMIMM BCEX COTPYJHHUKOB,
YUYacTBYIOUIMX B 3aJ€pyKaHUM, a Takke HHPOpManuio o0 OoOCTOSTENbCTBAaX apecta M O
(U3MUECKOM COCTOSTHUU 3aJIepKaHHOTO.

15.  CrhenmanbHbIN JOKIAIIHK COXKAJIEeT, YTO HE CMOT ONpPEeNUTh, YBEIOMIISIOT JIM Ha
NIPAKTUKE COTPYJHUKH IPABOOXPAHUTEIIBHBIX OpPraHOB aJBOKaTa WU YJICHOB CEMbU

33
34
35

Yroi0BHO-TIpoLeCCYallbHbIH KOJIEKC, cT. 94.1.

YronoBHO-IpoLiecCyallbHbI Koaeke, cT. 22.1 1 49.2

B VYronosHo-nponeccyansHOM KoJeKce, CT. 94, TOBOPUTCSI, YTO IIPOTOKOJI JOJDKEH OBITH COCTaBIICH C
yKa3aHMEM OCHOBAHUIl, MecTa U BpPEMEHH 3a/iepXKaHusl B TEUEHHE TPEX YaCOB C MOMEHTA
3a7iepaKaHus, a I10JJ03pPEBaEMBIil JOJDKEH OBITh IPOUH(GOPMHUPOBAH O CBOMX IIPaBaXx.
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3a[epXKaHHBIX Ha JTale UX MepeBoja U3 OJHOTO YUPEXKJACHHUS B Jpyroe, B TOM 4HCIE B
LeJsIX AOMpoca, coOMoaaeTcsl U Ha MpakTUKe 12-4acoBoil mepuoj BpeMEHH, B TeUEHUE
KOTOPOTO WIEHBI CEMBbHM JOJDKHBI OBbITh NPOMHGOPMHUPOBAHBI O 3ajepxKaHuU (B
cooTBeTcTBUH co cTaTtbeit 100 YIIK).

16.  CrhenuanbpHbI [JOKJIAIUUK HACTOSTEIbHO IPU3BIBAET IPABUTEIBCTBO COKPATUTH
CPOK 3aKOHHOTO MpPEIBapUTENBHOIO COJACpXKAHUSA MOJ CTpaxked [0 MpexbsIBICHUSI
oOBuHeHHs 10 48 dYacoB B COOTBETCTBHH C MPHU3HAHHBIMU MEXAyHApOTHBIMU
crangaptamMu. OH BeIpaXkaeT 0co0y0 00eCIIOKOSHHOCTD 10 TIOBOJY COOOIEHHI O TOM, 4TO
OpraHbl HE MPHUJIEPKHUBAIOTCA 3aKOHHOTO MPEAEIEHOTO CPOKa 3a/iep>KaHus COCTaBIIOONIUIT
72 4daca, mocyie KOTOpOTo IMOA03peBaeMble THO0 0CBOOOXKAAIOTCS THOO MPEACTAIOT Mepes
CyIséil M IEepeBOAATCS B MpeIBapUTENbHBIC CIEICTBEHHBIE H30ISATOPHL. Taioke OBLIH
COOOIIEHNsT O TOM, YTO CYJAbH HMEIOT BO3MOXKHOCTh INPOJJIUTH IHEepBOHAYANBHBIN 72-
4acoBOM CpPOK ellle Ha 72 Yaca, B TeUEHUE KOTOPBIX 3aJ(€PXKaHHbIE MOTYT OCTaBaThCsA MOJ
CTpakeif B MUJIMIIUHU, M YTO B MCKIIOYUTENBHBIX CIIydasX MOA03pEBaeMble OCTAIOTCS MO
cTpaxkell Ha emé Oosiee NIUTENBHOE BpeMs.

Jocmyn k aosoxamam

17. ChoenuanbHBIM JOKIAO4YUK MO-NIPEXKHEMY KpaifHe O00eCHOKOeH OTCYTCTBHUEM
aJIeKBaTHOTO JIOCTyIa K YCJIyraM He3aBUCHMOTro ajBokara B Tamxukucrane. Hecmotrps Ha
TO, YTO 3aKOHOJATENbCTBO IPEAyCMAaTPUBAET He3aMeUINTENbHBIN JOCTYH K aJBOKAaTy, Ha
MPAKTUKE aJBOKATHl CTAJIKHUBAIOTCS C MHOTOYUCIEHHBIMHU MPEMSATCTBUSMH IPH ITOMIBITKE
BCTPETHUTHCS CO CBOMMMU KIMEHTAaMH, B YaCTHOCTH, Cpa3y IOCJIe apecTa U 0 NMPeIbsIBICHU
OOBHHEHHS M 3aKIIOUEHHUs MOJ CTpaxy A0 Hayama cyaebHoro mporecca. HekoTopsie
aJIBOKAThl TOBOPUIM O TOM, YTO CMOIJIM YyBHJETh CBOMX KIHEHTOB TOJIBKO Ha CYJEOHBIX
3aceaHusAX MO M30paHMIO MEphl MpPeceueHHs, B TO BpeMs Kak Apyrue ObUIM O0O0sI3aHBI
MPEICTaBUTh OCOOBIE pa3pelleHHs, KOTOpble He TpeOyIOTCs MO 3aKOHY, WM CHeNaTh
3ampoc AJs MOIy4eHUs pa3pelleHns y ciaefoBaTene, cyael win IpoKypopoB, Ipex/e 4yeM
UX JOIYCKalH, YTOOBI BCTPETUThCA C KIMEHTaMu. Taxke NMPUBOIMINCH IPUMEPHI, KOrjaa
aJBOKAaTOB He JOMYyCKadM Ha BCTpedy ¢ KiaMeHTamMu HaeauHe. Ocolyro 03a004eHHOCTD
BBI3BIBAIOT COOOIIEHHS O TOM, YTO MAOCTYH K aJBOKAaTaM BapbUpYyeTCs MO perHoHaMm
pecyOIUKY U 4acTO 3aBUCHUT OT clefoBaTelel, KOTOphIe JeNaloT BBIOOD, Pa3peluTsb UK
HE pa3pelIuTh JOCTYI 3aJepXKaHHBIX K aJBOKAaTy, a TaKkKe COOOLICHHS O TOM, YTO
HEKOTOpbIE aABOKATHI IOJBEPraloTCs Yrpo3aM UM paclpaBaM 3a UX paboTy.

18.  Cutyauus mpeactaBisercsi emie 0ojiee CIO0XKHOW, KaKk TOJIBKO JIMIO CTAHOBHUTCS
OCYXJICHHBIM, TaK KaK 3aKOHOJATelbCTBO JaeT MOJHOMOYHE, M0 KOTOPOMY OCYKICHHBIE
3aKJIIOYEHHBIE TOJKHBI 00pAaTUTHCS 1O OBOJY JOCTYIA K CBOUM aJBOKaTaM B MMCbMEHHOM
¢dopme. CrenuanpHbIil MOKIAAYUK ObUT HPOMH(GOPMHUPOBAH O psie CIydaeB, KOTJa
aZBOKaTaM OBUIO OTKa3aHO B BO3MOXXHOCTHU BCTPETHTHCS CO CBOMMH KJIMEHTaMHU H3-3a
OTCYTCTBHS 3TOH (OPMajIbHOCTH, Aa)Ke KOTJa 3asBICHUS O KECTOKOM OOpaIleHUH WMENH
mecto. KpoMe Toro, oH BeIpakaeT 00€CIIOKOEHHOCTh 110 MOBOJY CIIa00CTH CUCTEMBI, Yepe3
KOTOPYIO 3aKJIIOUEHHBIM Ha3HAYaeTCsl aJJBOKAT, KOTJja OHU HEe UMEIOT CBOEro COOCTBEHHOTO
aZiBOKaTa, B TOM YHCIIe YTBEPXKACHHS, YTO aJBOKaTaM, MPEJOCTaBISIEMBbIM TOCYIapCTBOM,
MOpOH He XBaTaeT HEOOXOAMMOUN HE3aBHCHMOCTH, M UYTO OTCYTCTBYET MEXaHM3M Haa30pa
JUIsl o0ecrieueHus TOCyJapCTBEHHBIMU aJBOKAaTaMH MPEAOCTABICHHUS CBOUM KIHMEHTaM
Jy4IIed 3aiuThl U IpeacTaBuTenscTBa. OH TakKe HACTOSATENbHO MPU3BIBAET TOCYJapCTBO
MPEAOCTaBUTh MOJ03PEBAEMbIM, OOBHHSIEMBIM WIH MOACYAMMBIM, HE UMEIOIIUM CPEICTB
JUTSI TOKPBITHS PACX0JI0B, CBSI3AHHBIX C 3aIIMTON UX HHTEPECOB B CIydyae HEOOXOIUMOCTH,
06e3B03ME3IHYI0 IOPHINYECKYIO TIOMOIIIb.

19. ChoenuanbHbI JOKNAagUUK OBIT  HPOMH(GOPMHUPOBAH O  MpoaoDKaromeiics
WHHULMATUBE 10 Pe(pOPMUPOBAHUIO MOJOXKEHHH, KOTOpPBIE PETyIHPYIOT HpodeccHio
anBokata ("OO anBokaType"), U BCTPEBOXKEH COOOLICHUAMHU O TOM, YTO MPOEKT 3aKOHA
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MOXET MOJOPBATh HE3aBUCHUMOCTH aJBOKATOB TeM, YTO MUHHUCTEPCTBO IOCTUINH, OyIeT
oTBeuaTh 3a KBanu(uKalMOHHYI0 KOMHCCHIO, KOTOPOW MOPYYEHO BBIJa4a U OT3BIB
JUIEH3UH, U TeM, 4TO MOoTpedyeTcs MOBTOpHAs KBalu(UKalMs, KOTOpas MOXKET CAeNaTh
IOPUCTOB YA3BUMBIMHM C TOYKHU 3PEHUsI aIMUHUCTPATUBHOTO KOHTPOJIA U MPOU3BOJIBHOTO
AHHYJUMPOBAHWU JIMIEH3UH, a Takke O00513aTeIbHOr0 IOBTOPHOTO JIMIIEH3UPOBAHMUS,
KOTOpOE TMpenycMaTpuBaeTcsi B MpoekTe 3akoHa. CrneunaabHBIA TOKIaTYUK  OBLI
YBEIOMJIEH, YTO HWXHAS mnanata [lapmaMeHTa mporosiocoBaja 3a NPUHATHE 3aKoHa 7
auBaps 2015 ronma, m 4TO B HacTosIee BpeMs OXUAAaeTcs 0J00peHHe MpoeKTa 3aKoHa
BepxHell mnamatoit Ilapmamenta u IlpesumentoM. OH coxaleeT, 4TO, HECMOTpsS Ha
KOHCYJIbTalluu, MPOBEAEHHBIE C IOPUCTaMHU U TPAKIAHCKAM OOIIECTBOM, IOJOKEHUS
3aKOHA, MMO-BUANMOMY, HE COOTBETCTBYIOT MEXIyHAPOIHBIM CTaHAApTaM B 00JIAaCTH IPaB
YeloBeKa, OTHOCSIIMMCS K HE3aBHCHMOCTH IOpHAWYECKON mpodeccuu. CreruanbHbIi
JIOKJIAJYUK HACTOSATEIbHO MPU3BIBAET IPABUTEIBCTBO YCTPAHUTh BCE IOPUIUYECKHUE U
MpaKTUYECKUE MPEMATCTBUS HA MYTU K OECIPENATCTBEHHOMY JOCTYIY 3a/1ep>KaHHbIX JHII K
HE3aBHUCHUMOMY W HaJJIeXalleMy IOpUAMYECKOMY MpeACTaBUTENbCTBY. OH peKOMEeHIyeT,
9TOOBl MEpBI 7S JOCTHKEHHUS ITHX Iiefiell ObUIM BKIIOYEHBI B KOHKPETHBIE JETald B
nepecMOTpeHHbI HanuoHanpHBIA MIaH JAWCTBUH WM B OyAylmIuil KOMIUIEKCHBIN
HanuonanbHeli nuaH nedcTBUi B 001acTH paB yeloBeKa.

Ilpaso npoumu meduyunckoe obcredosanue u npago Ha cy0eoHO-MeOUYUHCKYIO
9Kcnepmu3zy 6 coomeemcmeuu ¢ Pyxosoocmeom no saghpexmusnomy pacciredosanuio u
OOKYMEHMUPOBAHUIO NBIMOK U OPY2UX HCECTOKUX, DeCUEN08EYHBIX UNU YHUNCAIOWUX
docmouncmeo euoax oopawjenus uiu Haxazanus (CmamoOyibeKull npomoko.)

20.  CroenumanpHbI JOKIAAUUK OBIT HMHGOPMHPOBAH, YTO corjgacHo WHCTpykuuu,
yTBepxkaeHHOH 24 okTsa0ps 2012 roga coBMECTHBIM IpuKa3oM I'eHepanbHOro NpoKypopa u
PYKOBOAUTENISIMH NPaBOOXPAHUTENBHBIX OPraHOB, BCEM 3aKIIOYEHHBIM TapaHTUpPYyeTCs
NpaBO Ha MEIUIIMHCKOE OCBUIETENbCTBOBaHUE. lIpUBETCTBYS 3Ty HMHCTPYKIHUIO, OH
00€eCIIOKOeH TeM, YTO B HACTOsIIee BpeMsl 3Ta HHCTPYKLUSA-TOJIBKO AN BHYTPEHHETO
HCHOJb30BAHUS MPABOOXPAHUTENBHBIX OpPraHOB, M HACTOATENBHO TPHU3BIBaeT K €&
BHEJIPECHUIO B 3aKOHOAATeNbCTBO. ClenuaNbHBIH JOKIAAYUK y3HAJ, YTO TOJIBKO B OJZHOM
H30JIATOpE BPEMEHHOro cojepxkaHuss B JlymaHOe uMeeTcs MEIULIMHCKUI pabOTHUK,
KOTOPBIN PeryIsipHO ASKYPUT AT IPOBEIEHHS MEIUIIMHCKUX OCMOTPOB BO BpeMs IpueMa
u odopMiIeHUs 3aKiIOYeHHBIX. Kak cooOmiaercsi, B Jpyrux LEHTpax BPEMEHHOTO
COJIepKAHUS BU3YaTbHBIN OCMOTp, IPOBOAUTCA AEKYPHBIMH COTPYTHHKAMH MUIHUIIUN UITH
MpUIJIAIIEHHBIM M3BHE BPauoM, BBI3BIBAEMBIM JIs 0OCIeJOBaHUS IO MpochOe
3agepxkaHHoro. Tem He MeHee, CrHenuanbHBI JOKNAJUUK IONYYUT TPEBOXKHBIE
cooOmeHns O TOM, UYTO B TO BpeMs Kak IOJO3peBaeMble JOCTaBISIOTCA B
TPaBMAaTOJIOTHUECKUE LIEHTPHl WM APYTrUe METUIMHCKUE YUPEXKICHHS C IEeNbI0 FapaHTUU
TOro, 4To0bl y HUX HET NPU3HAKOB TENECHBIX TPaBM [0 TOro, Kak JOCTaBUTh HX B
H30JIATOPBl BPEMEHHOTO COJIepXKaHMsA, Ha MpPaKTHKEe COTPYIHHKH 3TUX YUpeKIAECHUi
BBLJAIOT 3apaHee IOJMHMCAHHBIC JOKYMEHTBI, HOATBEP)KJAIOIIUE OTCYTCTBHE IPU3HAKOB
MIBITOK U JPYTUX BUAOB KECTOKOTO 0OpaleHus, 6e3 IpoBeAeHUs HEOOXOUMBIX KCIIEPTH3.

21. B sToMm konTekcre CrnenuanbHBI JOKIaTUMK 00€CIOKOEH TE€M, YTO MEIUIIMHCKHE
OCMOTpBl MPAKTUKYIOTCA HE pETyIsSIpHO B OTHOIIGHHH BCEX 3aJepXKaHHBIX JIUI,
MOCTYMAIONINX B OTAETCHHUS MUIMLIUU WIM H30JIATOPEl BPEMEHHOTO COJCpXKAHUSA, U
BCIIOMUHAET CBOI0 PEKOMEHIALMI0, YTO BIACTH JOJDKHBI O0O0ECHeudTh Ui BCeX
3aKJIFOYEHHBIX CBOEBPEMEHHBIHN NOCTYI K HE3aBUCUMOMY MEAULIUHCKOMY 00CIeI0BaHHUIO, B
TOM YHCIE ITICUXOJOTMYecKHe OILEHKH, Ha MOMEHT apecTa U IpH IepeBoje B MecTa
3aKJIIOYEHUS. U MEXJIY MECTaMH COoJepaHus MoA cTpaxkedl. OH Takxke O0OECIIOKOECH TeM,
9TO KOJUYECTBO KBATU(HUIUPOBAHHBIX KaJPOB B MU30/IATOPaX BPEMEHHOTO COAEPKAHUS U B
CJIEZICTBEHHBIX H30JIATOpPaxX HE YBEIMYHIOCH, U U3 JOCTOBEPHBIX HCTOUHUKOB MOCTYNAET
nHpOpMalKg O CEePbe3HOM HeXBaTKe KBaTH(DPUIMPOBAHHBIX MEIUIIMHCKUX PAOOTHHUKOB B

39
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MeCTax cojJepxkaHud 1ojx cTpaxkedl. OH HACTOSATENbHO MPU3BIBACT IIPABUTEIHCTBO
00eCTeunTh HUCIOJIb30BaHHE COOTBETCTBYIOUINX 00BEMOB (DMHAHCHPOBAHHUS U PECYpPCHI,
9TO0BI MaTE€PUANBHO 00ECIEUNTh TIOPEMHBIN METUIIMHCKUN MePCOHAN U YUPEkKACHUS BCEM
HEOOXOAMMBIM, M UYTO HEXBaTKa PECypCOB HE MOXeET OBITh MCIOIb30BaHA B KadecTBE
OCHOBAHHUS I HECOOTIONEHHUS COOTBETCTBYIOLIMX MEXIYHAapOAHBIX U HAI[MOHAIBHBIX
NPaBOBBIX  00s3aTensCcTB.  CHenuanbHBI  JOKJIAAUUK — BhIpaXkaeT  OJaroJapHOCTh
MMUHHUCTEPCTBY 3/[paBOOXPAHEHUS] U COLMANbHONW 3alUTHl HACENEHUs 32 MH(OPMAIHMIO O
TOM, 4YTO 0O0s3aTeNbHbIE MEAMLIUHCKHE OCMOTpPBHl MPAKTUKYIOTCS  UIi BCeX JIMII,
NIEPEBOAUMBIX U3 CIEJCTBEHHBIX U30/IATOPOB B TIOPbMEI.

22.  IIpaBuTenscTBO Takxke 00sf3aHO OOecleYMBaTh, HE3aBUCHUMOCTb  MEIUI[MHCKOTO
NepcoHanga OT MPABOOXPAHUTEIBHBIX OPTaHOB BO BCEX MECTaX COIEP KAaHUS IOJA CTpa)kew.
CrenuanpHbIl JOKJIAQAUUK MO-IPEXKHEMY O0OECHOKOSH COOOLIICHHSAMU O TOM, 4UTO
MEIULUHCKUI IepcoHan, KOTopblil paboTaeT nmpu MuHHCTEpCTBE IOCTUIUH, HE Bcerza
JOIDKHBIM 00pa3oM JOKYMEHTHPYET U PerucTpUpyeT TpaBMbI 3aJepKaHHBIX U3-3a
JIaBJICHUS] CO CTOPOHBI CJIEJCTBEHHBIX OPraHOB, U 3Ta MH(OpPMAIlM WHOT/A 3aIHChIBACTCS
TOJIBKO 110 YCMOTpEHHUIo ciegoBarens. CrenuanbHeIi JoKIag9uK 0611 HHOOPMUPOBAH, YTO
paboTarome B TIOPbMax MEAUIMHCKHE pPAa0OTHHKH HAXOAATCS TIOA KOHTPOJIEM
MunucTepcTBa  3ApaBOOXpPAaHEHHMS M UYTO  3aKIIOUEHHBIE, YTBEpXJAAaolue, dYTO
MOJBEPrajluCh MBITKAM, HAMpPABISIOTCS K BpadaM, OTHOCAIIMMCS K MMHUCTEPCTBY
3/paBooXpaHeHNs. TeM He MeHee, OH Takke ObUT MPOUH(DOPMHUPOBAH O TOM, YTO JAHHBIE
MEIULUHCKUE CIIEIHATICThI TaKXkKe MOAMUCHIBAIOT KOHTPAKTH ¢ MUHUCTEPCTBOM IOCTHLIUU
U, COOTBETCTBEHHO, HAaXOAATCS IIOJ €ro pPYKOBOACTBOM Jje-(akrto. OH HAcCTOSATENBHO
MPU3BIBACT IPAaBUTEIBCTBO K TOMY, 4TOOBI BCE MEIUIMHCKHE PAOOTHUKM HAa MpPaKTHKE
HaXOAUIHCh B BeleHUHM MUHHCTEPCTBA 3APaBOOXPaHEHHs, a He MHUHUCTEPCTBA IOCTHILIHU.
Taxke OH NPHU3BIBAET MPABUTEIBCTBO K OOECHEYHMBAHUIO TOrO, 4TOOBI B 3aKOH OBLIH
BHECEHBI MOMPAaBKH, C TE€M, YTOOBI HErOCYZApCTBEHHBIM MEIMLIMHCKUM 3KCIIepPTaM TaKxke
OBUIO pas3pelleHO NPeAOCTaBIATh HKCIEPTH3y B CyAe, UYTO B HACTOsSIIEe BpeMs
3aKOHOJATEeIBCTBOM HE IPEAyCMOTPEHO.

23.  CoeuuanbHbIH JOKIAQAYUK KM BO3MOXHOCTh TOCETUTh HOBBIE IOMEUICHH
LlenTpa cyneOHO-MEAUIIMHCKON JKCHEepTU3bl NpU MUHHCTEPCTBE 3ApaBOOXpPAHEHUS U
COLIMAJIEHON 3allfUTHI HACENEeHUS U y3HAaTh 00 MHHIMATHBAaX MO O3HAKOMIICHHIO CyAeOHO-
MEIULUHCKUX OJKCHepToB co CTaMOyIbCKUM IPOTOKOJIOM, B COOTBETCTBUH C €ro
pexomenganuei 2013 rona. CrienuanbHbIi JOKIaUUK OnarofapuT opUIMAIbHBIX JIHI 32
nHpopManHuIo 0 ToM, uTo 60% MEeAUIIMHCKOT0 NepcoHana, oTHocsAmerocss k LleHTpy, 65110
00y4eHO MeXIyHapoAHbBIMH croernuanuctamMd. OH ¢ 03a00YEHHOCTHIO OTMEYaeT
MIPOTHBOPEUYNBBIE COOOIIEHUS O TOM, UYTO TOIBKO TPHU Bpaya MNPOUUTH OO0y4deHHe IO
BBISIBIICHHIO MPU3HAKOB IBITOK M TOJNBKO JBOE CHELMATHCTOB IO CyAeOHO-METUIIMHCKOI
SKCHEepTU3e MPHUHAIN ydacTHE B TPEHHMHTax HUMEHHO 1o CTaMOynbCKOMY MPOTOKOIY.
CrenuanpHbIil JOKITATYMK Takke Yy3HaI, uTto B jekabpe 2012 roma MunuCcTp
3paBOOXPAaHEHUSI U COLMAIBHON 3alUTHl HaceleHWs Npu3Bal K co3faHuio Paboueit
TPYIIBI IO pa3paboTke METOAMUECKUX PEeKOMEHAAlN, TocoOuil U yd4eOHO-MEeTOINUECKUX
MaTepHalIoOB MO CyAeOHO-MEIUIIMHCKON JKCHepTH3e, B TOM YHCIE 0 JOKYMEHTAIUIO
(U3MUECKHUX U TICUXOJIOTMYECKUX JO0KA3aTeNbCTB IPUMEHEHHS IBITOK, B COOTBETCTBUH CO
CramOynbckuMm mnporokoioM. OH ObUT paj y3HATh, YTO HAapTHEPHl OT TIPaXAAHCKOTO
oOmecTBa OBUIM BKJIIOYEHBI B cocTaB Paboueil rpynmel U cliefoBalid MHUIMATUBE MyTEM
MPOBEACHUS TpeX TPEHUHIoB Ais Oojee, 4eM BOCBMHUAECATH YYaCTHHUKOB, BKIIOUas
CyneOHO-MEUIIUHCKUX 3KCIEePTOB, MEIUIMHCKUX PAOOTHHUKOB 3aKPBITHIX YUPEKICHUH,
Bpaueil, MCUXO0JIOTOB, CyAel, MPOKYpOPOB, IOPUCTOB U NepcoHana TiopeM. CrenuanbHbIi
JOKJIQAUUK BBIpaXkaeT MPU3HATEIBHOCTh NPABUTEIbCTBY 3a TaKUe MEPOIPUATHUS, KOTOPBIE
MIOMOTYT YIYyYIIUTHh BBIIBICHHE, paccielOBaHUE U CyneOHOe MpecieOBaHHE CIIydaeB
MBITOK U KECTOKOTO OOpallleHHs, a Takke OONErdYuT WX MpPeJOTBpAalleHUe, U MPU3BIBAET
BJIACTH MPOJODKATh YCHJIMS MO YIYUIIEHHUIO AOCTYHMHOCTH U KadecTBAa MEIUIIMHCKHUX U
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CyneOHO-MEANIMHCKUX ycIyr. B KOHCyJabTallMu ¢ TPaXAaHCKHUM  OOLIECTBOM
IIpaBUTENBCTBO JOMDKHO pa3paboTaTh, , Haajexamue MeaunuHckue KinHudeckue
MPOTOKOJIBI ISl  BBIABJIGHUSI CIIydaeB IMBITOK B COOTBETCTBHH C TpeOOBaHUSIMHU
CraMOynbCKOTO MPOTOKOJIA, a TakkKe O00ecleyuTh WX HCIOIb30BAaHUE CPEIU BCETO
COOTBETCTBYIOIIETO MEAULIMHCOTOM TepCcoHalla, B TOM YHCIE B YUPEKACHUAX MEPBUUHOMN
MEJUKO-CAHUTAPHON IOMOULIY, Bpadel CKOPOM NOMOINYM M MEIULUHCKOIO IEPCOHANa BO
BCEX MECTax COACPHKAHUsI MO CTPaKEH.

Ilpasuno ucknroyenus doxkazamenbcma, 000bIMbLX HE3AKOHHLIM NYHeM

24.  IIpaBUTENBCTBO AOJKHO O0OECHEUUTH BHIIOIHEHUE JOMOIHUTENbHBIX FapaHTHH AT
TOTr0, YTOOBI JOKA3aTeNbCTBA, OTYUCHHBIE B PE3ybTaTe MBITOK U )KECTOKOT0 OOpalieHus,
HE UCIONb30BAlIMCh I KaKUX-THOO Ieded BO BpeMs JIOOBIX CyAeOHBIX WIH
aJIMUHUCTPATUBHBIX MpOUEAYp. XOTA MPaBUIO 00 HCKIIOYEHUU J0KA3aTEeNbCTB, JOOBITHIX
HE3aKOHHBIM IIyTeM TapaHTUpyeTCi B paMKax BHYTPEHHErO0 3aKOHOJAaTelbCTBa.
CrenuanbHbIN JOKIAIIMK OBUT YBEJJOMIIEH O HECKOJNBKHX XajlobaxX O JoKa3aTeIbCTBaX,
MOJyYCHHBIX MOJA TBITKAMH, U OH COXaJIeeT, YTO 3TOT Ba)XKHBIH BONPOC HE ObUI OTAEIHHO
BKIITOUeH B [lnan neiicTBuil, HECMOTpPS HAa COOTBETCTBYIOLIUE PEKOMEHIALUU B €r0 OTYETE
or 2013 roma. Crates 88 (3) VIIK 00BsBIsieT BHE 3aKOHA MCIOIB30BAHHE B XOJ€
cyneOHOro pa3OupaTeNbcTBa [OKA3aTeNbCTB, IOJYUYEHHBIX HE3aKOHHBIMH METOAaMH,
TaKUMH KakK: IPUMEHEHUE CHIBI, JaBJI€HUE, NpPHUYMHEHHE CTpajaHuil, OecueroBeuHOE
obpamenue , a IlocranoBnenue I[lnenyma BepxoBHoro cyma ot 25 mrons 2012 roga
Pa3bACHAET HEJONMYCTHMOCTh HE3aKOHHO MOTYYeHHBIX H0Ka3aTelhcTB .. TeM He MeHee,
CrenuanbHbI TOKIAJUUK MOMYYMSI MHGOPMALUIO O TOM, YTO HAa IpPaKTHUKE CYIbH, Kak
MIPAaBUIIO, IPU3HAIOT JJOKA3aTENbCTBA, ONyYeHHBIE HE3aKOHHBIM ITyTeM, BKJIIOYAsl IBITKU U
JpyTue BUABI )KECTOKOT0 00pallleHHs], a TaKkXKe IICUXO0JIoTHUecKoe faBieHue. CrenuanbHblit
JOKJIAAYUK He CJbIIan HU 00 OJHOM ciydae, Korja Obl CyAbl HCKIIOUMIN HE3aKOHHO
MOJTyYeHHbIE J0Ka3aTeIbCTB, HECMOTPS HAa MHOTOUYHUCIICHHBIE 3asSBICHUS OOBUHSIEMBIX O
MIPUMEHEHUH IBITOK U ’KecTokoro obpamenus. Kpome Toro, coo6manocs, 4To cephe3Hble
CIIEJICTBHA 110 TaKUM 3aABICHMSAM, B TOM HHCIE AONPOC COTPYAHUKOB U paccielOBaHUE,
MIPOBOJATCS PEAKO.

25. CrneuuanbHbld TOKIaAYUK HAlOMHHAET NPAaBUTEIbCTBY, YTO B XOJe JIOOOTO
cyaeOHOro pa30upaTeNbCTBA UCKIIOUEHHE IO0Ka3aTeNbCTB, MOMYYEHHBIX IOJA IBITKAMHU
10001 (opmsl, SBIISETCA OCHOBOIOJIATal0MIUM MeXTyHapOAHO-IIPABOBBIM
0053aTEIbCTBOM B COOTBETCTBUU CO cTaTrbeil 15 KOHBEHIMH NPOTUB MBITOK, KOTOpas
npu3BaHa obecneynTs Hed((HEKTUBHOCTh MIPUMEHEHHS MBITOK M J)KECTOKOTo 00OpalleHHs, B
X0Jie pacciefoBaHus. [ yKpeIuleHHs 3TOi rapaHTUH OH PEeKOMEHIyeT MpPaBUTENLCTBY,
YTOOBI MCKIIOYMIM HE TOJIBKO JOKa3aTelbCTBA, MOIy4YEeHHBIE B pe3ylbTaTe MBITOK U
KECTOKOTO  oOpallieHHs, HO U JOKa3aTeIbCTBAa, MOIYYEHHbIE C HapyLIIeHHEM
COOTBETCTBYIOIINX MpOIECCyalbHBIX rapaHTUil. Kpome TOro, mpaBUTENbCTBO TOJDKHO
o0ecrneunTs, AOMYTUMOCTh INPU3HAHMA  TOJIBKO B NPUCYTCTBHM aJBOKAaTa U €ro
MOJATBEpXkKACHUE Tiepe] cyabed. JlommkHa OBITH Mpe3yMNINIHs HPOTHB JOKA3aTeNbCTB,
MOJyYCHHBIX B OTCYTCTBHH aJ[BOKATa MU Mepe] TeM, KaK 3aJepaKaHHbIH MpeCTaHeT nepe]
Ccynséil. BhImonHsAs CBOIO 00A3aHHOCTh IO 3aIlUTe OECIPUCTPACTHOCTH  YTOJIOBHOTO
nporecca, CyAbH U MPOKYPOPHI JOJKHBI NMPHUHUMATh aKTUBHOE ydacTHE B OOEcIedeHUU
COOJIIOICHUS ITOM MepHI 3aIUTHI.

CT. 171 YFOHOBHO-HPOHCCCyaJIBHOFO KOJEKCa 3anpeacT NpUMEHEHNUE HACUJIU, YI'PO3 UJIN UHBIX
HE3aKOHHBIX MEP 06paLueH1/1${ C JIMaMy, B OTHOLICHUU KOTOPBIX IIPOBOASITCA pacCii€eJOBaHusd, B TO
BpEMs KakK B CT. 10 TOBOPUTCsL, YTO YI'OJIOBHO IPECIENYEMBIC HE MOTYT OBITh NOJABEPIrHYThHI HACUJIINIO,
B TOM 4UCJIC IIBITKaM U APYyIr'UM (bOpMaM KECTOKOIo o6pa1ueHI/m.
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26. Kpome Toro, moBOAMTCS OO CBEACHMSA, YTO JO CHX IOp HET MeXaHHU3Ma, IpHU
KOTOPOM JIOKa3aTellbCTBa, HOJyYeHHBIE 0] NPUHYKAEHUEM, OObSBISIOTCS/IPU3HAIOTCS
HETPUEMIIEMBIMH, U HET MOJIOKEHUH, O3BOJIIOIINX a/IBOKaTaM 00paIaThesi B Cy1 B CBS3H
C HE3aKOHHO MOIYYeHHBIMU JOKa3aTeNbCTBAMH. DJTO BBI3BIBAET 0coboe OecrokoiicTso,
YUUTBHIBas YTBEPKICHUS, YTO INBITKH M JKECTOKOE OOpalleHHe YacTO INPaKTUKYIOTCS ¢
KOHKPETHOW LIENBIO IOJYYEeHUs] MPU3HAHUS ISl €ro HCIIOJIb30BaHHs B XOJE YTOJIOBHOTO
CYJOIpPOU3BOJCTBA, B YAaCTHOCTH, B TE€UEHHE MEPBBIX YacOB JONPOCa B MIIUIEHCKOM
y4acTKe M B HEKOTOPBIX H30JSITOpax BPEMEHHOTO coaepikaHus. CrennanbHbli JOKIa 4K
HaCTOATENILHO MIPU3BIBAET MIPaBUTENBCTBO BBITIOJHATH 3aKOHOJIATENbCTBO,
MIPEANUCHIBAIOLIEE MEPbI, KOTOPBIE JIOJDKHBI IPUHUMATBCS CYAaMH, €CIIM JOKa3aTelbCTBa,
1o Bceil BUOMMOCTH, OBUIM MONy4YeHbI He3akoHHO. OH HacTauBaeT Ha TOM, YTOOBI JUIs
MIPOBEACHUS HEOOXOAUMBIX PACCIIEOBAaHUM O(UIMATBHBIX JKanod OT XKepTB MBITOK U
KECTOKOTO 00palleHus: He TpeOOoBaH.

Ounenka cutyanuu

3asiBjIeHHs 0 MBITKAX U KeCTOKOM 06pamemm

27.  HecmoTps Ha 3aMeTHOE YCOBEPIIEHCTBOBAaHHE MPAaBOBOW M HMHCTUTYIIMOHAIBHOMN
6a3sl U JOOpoOXKeNaTeIbHOE CTPEMIICHHE BHINOTHUTh PEKOMEHIAINY, U, B KOHEUHOM CYeTe,
HCKOPEHHUTh IBITKH U KecTokoe obpameHue, CrnenuanbHbId DOKIATYMK OTMETUN, YTO
MBITKH M KECTOKOEe oOpaleHue IMOo-IpexkHeMy ocTaroTcs mpobiemoil B Tamkukucrase.
Kpowme Toro, IBITKH U KeCTOKOE 0OpalieHne MPOoA0IKAIOT UMETh MECTO IIPU aHAJIOTUYHBIX
00CTOATENbCTBAX, KOTOpble Habmomamuck B 2012 romy, 0coOeHHO B IEpBBIE Yachl
3aJlepxKaHusg U JONpoca B MUIIMIUH, B CIeACTBEHHBIX H3omaropax (CHU30), B ToMm uucne
TeX, KOTOpble HAXOAATCS B BEAEGHUH [ 0CyNapCTBEHHOTO KOMHUTETa HaIlMOHAIbHON
6eszomacuoctu (I'KHB), B psanme wusomsaropoB BpemeHHoro coxaepxkanus (UBC) u
MoJpa3/ielleHusIX YmpaBieHuss OopbObl C opraHu3oBaHHON mnpectymHocThio (YBOII),
KoTOpoe (YHKIUOHUPYET Npu MUHHCTEpPCTBE BHYTpPEeHHHX pel. I[IbITKM M KecTokoe
oOpalieHre, Kak IpaBUIO, aCCOLIMUPYIOTCS C U3BJICUEHUEM J0Ka3aTeIbCTB MIPOTUB CAMOTO
ce0s, KOTOpble OyIyT HCIONB30BaThCS B YTOJNOBHOM CYJIONPOU3BOJACTBE, IOIy4EeHUE
npu3HaHuil U fAeHer. CreluanbHBIN TOKNIATUUK MOTYydYMsl HHGOPMALUIO OT OpraHU3anuit
rpaxJaHCKOI'0 OOIECTBAa, >KEPTB HBITOK U HX POJACTBEHHHUKOB O KOHKPETHBIX CIydasx
JKECTOKOTO OOpAIleHUsl, COOTBETCTBYIOIIUX 3TOMy HaOmromeHuro. OH Takxke MOIYYHI
JIOCTOBEPHBIE CBUJIETEIBCTBA OT HECKOJIBKUX 3aKIIOUEHHBIX, KOTOPHIE B XO/€ BU3HUTa ObLIN
OTIPOIICHEI B CIIy4aifHOM HOPSIIKE B MECTaxX COAepKaHUs MoJ cTpaskeil. OH TaKoke MOITydHI
*aJlo0Bl Ha II0X0€e 00palieHre TIOPEMHOr0 MEPCOHaNa ¢ 3aKII0YEHHBIMU , 2 B HEKOTOPBIX
Cllydasix, ’KaJo0bI 0 TpeOOBaHUU B3ATOK, YTOOBI OCBOOOJUTH 3aKIIOUEHHBIX U3 U30JISAIUH.

28. Kak u B cBoeM mpesiaymieM Aokiane, CrenuanbHBIN AOKIATUUK MO-TIPEKHEMY
00€CTIOKOEH COOOLICHUAMHU O TOM, YTO HECOBEPIIEHHOJETHHE B KOH(IMKTE C 3aKOHOM,
MOJBEPraloTCsl KECTOKOMY OOpAaIleHHI0 BO BpeMs apecTa M Ha pas3IM4HBIX 3Tamax
cogepxkaHus moj crpaxeid. OH coxaneeT, YTO MPaBUTENLCTBO HE TMPEACTaBUIIO
HHGOpPMALMIO O pealu3alluil U pe3yiabTaTax HanuoHanbHOro mgaHa JAeHCTBUH IO
pedopmupoBanuio oBeHanpHOM rocTumu (2010 — 2015rT.), a Takke 00 OTCYTCTBUU CYA0B
IO JieJIaM HECOBEPIICHHOJIETHUX U CyJIeH, CenuaIu3upyonuxcs B 001acTH PaBOCy IUsl B
OTHOIICHUM HECOBepIIeHHONeTHHX. OH HOo-IpeXHEMY 00ECIHOKOEH COOOLICHUSMHU O TOM,
9TO AeTH Mojoxke 14 (BO3pacT yroJOBHOH OTBETCTBEHHOCTH) HO-TPEXKHEMY IOBEPraroTCs
apecTy U 3aJepiKaHuIo, ¥ YTO MOJIOJbIE JIOAU B BO3pacTe OT 16 JeT u crapiie 10 CUX IOop
COJePKATCSA B 3aKPBITBHIX YUPEXKACHUSX 3a MeNKue MpaBoHapylleHUs. OH HACTOATENBHO
MIPU3BIBAET MPABUTENBCTBO MPOBECTH PeOPMBI B ATOH HPHOPUTETHOM 001aCTH.

29.  Yro xacaeTcs NENOBIIMHBI B apMUU, NpeAcTaBUTeIM MUHHCTEpCTBA OOOPOHBI
coobmmmu CrenuanbHOMy JOKIAT4MKY, YTO OHM IO-NPEKHEMY CTalKHBAIOTCA C
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npobieMaMy 3TOHW TNpaKTHKH, KOTopas Oblda yHacienoBaHa OT ObiBuiero COBETCKOTO
pexxuma. Crenjokiaguyuk Obul NPOMH(GOPMUPOBAH O TOM, YTO OQuUIEpsH NPOLUTH
MOJATOTOBKY B 3TOW 00JacTU U, 4TO AN BCEX MOJAPAa3/AeNeHUil ObUIM OTKPBITHI MOYTOBBII
AIIUK U TopsAYast JIUHUS AT 5kano0. MUHHCTepPCTBO OOOPOHBI COOOLIMIO, YTO B T€UCHUE
MOCIeHUX JBYX JeT He ObUIO HH OAHOI >kanoObl, HECMOTPS Ha TO, YTO HAJEKHBIE
HUCTOYHUKH TPaKJAHCKOTO 0oOIecTBa COOOIIAIOT, KaK MUHUMYM, O TpEX clydasx, Korjaa
BOCHHOCIYXall[e MOABEPIINCh >KeCTOKOMY OOpaleHHIO BO BpeMsl IMpPU3bIBA, a TaKkKe O
JBYX CIy4asiX 3allyTHMBaHUS ceMeil Mpu3bIBHUKOB B 2014 roxy.

PaccienoBanne n YroJioBHOE€ 1pecjieI0oBaHue

30. ChoenuanbHbIi  JOKJIAQAYUK OOECIOKOEH COOOMIEHHUSIMH O TOM, 4YTO BJIACTH
TamkukucTaHa HE TMPOBOJST  ONEPAaTUBHBIC, TIIATEIbHBIE U  OECHPUCTPACTHHIC
paccieioBaHHMsS BCEX 3asBICHHA O TNPUMEHEHHH IBITOK M IKECTOKOrO OOpalleHus,
HE3aBUCUMO OT TOT'0, OBUIH JIHM MOAaHbI O(UIHATBHBIC KaT00bl, U, HECMOTPS HAa TO, YTO
ctaths 145.5 YIIK tpebyeT 0T mNpoKypopoB MOAPOOHOTO OTBETA Ha BCE KaJIOObI B TEUCHHE
Tpex cyTok. ['eHepanbHas IpoKypaTypa u3jajia paclnopsHKeHHs MPOKypopam, MpU3bIBas HX
MPEIOCTABNIATh HOAPOOHBIC OTYECTHI U ONMEPATUBHO PEarHpoOBaTh Ha BCE KAIOOBI, a TaKKe
PEKOMEH/IAIIMH 110 BBISABICHUIO, IIPSAYIPEKICHUIO U PACCICIOBAHUIO 3asBICHUN O MBITKAX.
Tem He Menee, CrienuanbHbIN JOKIATINK MOIYYHI 3aCIyKUBAIOIIUE JOBEPUS COOOICHHUS
0 TOM, YTO KaJOOBI YaCTO OTKIOHSIOTCS B YCKOPEHHOM MOPSAKE U HE JOBOJS JIO KOHIIA,
paccieIoBaHHs MPEKPANIAIOTCS WK TPHUOCTAHABIUBAIOTCS

31.  C 2012 roma ObUIO OCYXAEHO 4YEThIpEe 4YeIOBEKa 3a MPECTYIJICHUS «IIBITKUY,
KOTOpBIE, KaK KaXETCs, HE OTPAXKAIOT KOJMYECTBO IPENIONaraeMbplX CIydaeB IBITOK B
COOTBETCTBYIOIIMI mepuoj. Takke cooOmanoch, 4TO B cilIydae OJHOIO INPHUIOBOpa CO
CPOKOM 3aKJIIOUEHHs Ha MSATb JIET 3a MBITKH, OCYXKICHHBIH OBbIJI OCBOOOXKAEH I1OCie BCEro
JMIIb OJAHOTO Toja TIOpbMbL. CreluaabHBIH JOKIaJUUK TaKXkKe IMOJYYHI TPEBOXKHYIO
HHPOpMALMIO O TOM, 4YTO B TeX PEAKHX Clydasx, KOrJAa HpPOTHUB COTPYAHUKOB
MIPaBOOXPAaHUTENILHBIX OPraHOB BO30YXKJIAeTCsl yrOJIOBHOE €10, OHH YacTO OOBUHSIOTCS B
MEHee CEepPbE3HBIX MPECTYIUICHUIX, TAKUX KaK: IPEBBIILICHNE JODKHOCTHBIX MMOJHOMOYUIA,
3710ynoTpedIeHNe JODKHOCTHBIMH MOJTHOMOYMSIMHU, TIPHHYKACHHE HIIH XaJIaTHOCTb.

32.  CroenuanbHBIM JOKIAIYMK HE CMOT IONYyYUTh OT MPABUTENIECTBA TOYHBIE JAaHHBIE O
KOJIMYECTBE 3aBEpPIUICHHBIX pacclIelOBaHUMN, CIydasxX YTOJOBHOIO IIpEClefOBaHUS U
OCYXXJICHHS 3a IIepHOJ] C MOMEHTa ero MpeAbLIyLIero nocemeHus pecnyonuku. Hanpumep,
MpaBUTENbCTBO coobupmio CoBeTy Mo mpaBaM dYenoBeka, 4ro B 2012 romy O6suio
3aperucTpupoBaHo 22 xanoObl 0 mpuMeHeHHH MHITOK. Coo0IIanoch, 4TO TOJBKO CEMb
YTOJIOBHBIX paccieJOBaHUI ObUIM 3aBEpIICHBI M HAINPABICHBI B CYJBI; OJHO YTOJIOBHOE
Jieno OBbLIO MPHUOCTAHOBICHO, M PaccieOBaHUS MPOAOIDKAIOTCS elle B YeTHIPeX CIydasx.
TeMm He MeHee, COrTIacHO cTaTUCTHKe MUHHCTEpCTBA BHYTpeHHUX Jel, B 2012 rogy 6110
3aperucTpupoBaHo 61 >xanoObl B OTHOIIGHWU IIBITOK M JAPYTUX BHUIOB >KECTOKOTO
oOpalleHus, B TO BpeMs Kak Y TOJTHOMOYEHHBIH 10 MpaBaM YeJoBeKa cooouui, 4yTo B 2012
rogy OH momyuuna 11 xamo0® o mbITKax M JPYrUX BUAAX >KECTOKOro OOpalieHus.
I'enepanpHas mpokypaTypa 3asBuna, uto B 2013 rogy 6bu10 3apeructpupoBano 16 xamod
u 7 - B nepBoii nonosune 2014 roxa.

33.  Jlpyrue UCTOYHUKH cooOmmuan CrennuanbHOMY AOKIATUUKY, YTO TOJNBKO BO BpeMs
€ro IOCEHICHUs PEeCIyOJUKH IPOBOJMWINCH UETHIPE YTOJOBHBIX pPACCIEJOBaHUS IO
xajno0aM O KECTOKOM OOpallleHHH, U TOJIBKO B JBYX CIydasdx pedb IIa O MPUMEHEHUHU
NBITOK, @ B JBYX APYTHUX CIydasX - O IPEBBIIICEHUU MOJDKHOCTHBIX MOTHOMOYHH H,
3I0yHOTpebsieHHe JOKHOCTHBIMM — IOJTHOMOUMSAMH. ['paxaaHckoe oOIiecTBo, Kak
MPaBUIIO, cOO0maeT o GonblIeM YHcie kanob, yeM mpaBurenscTBo. Hampumep, HITO u
opucTel B TakukucTane 3aperucTpuposany 137 xamo0 o NIPUMEHEHUH IMBITOK U APYTHX
BUJIOB ’KeCTOKOro obpamenus B nepuox 2011-2013 ronos u 26 xano6st B 2014 roay, HO
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TIPU DTOM COOOIIAETCS, YTO MEHBIIE, YeM JECITh U3 ITUX 3asBIECHUH O MBITKaX U APYTHUX
BUJAX >KECTOKOTO OOpalieHus, MO BCeH BUIUMOCTH, OBLIM HaJIekKAIIUM O0O0pa3oM
paCCHeILOBaHbI.3 7 CneunanbHbI JOKIATYMK TakKe CIBILAl, O TOM YTO COTpPYIHUKH
MUJIUIUN W JIPYTHX TPABOOXPAHUTENbHBIX OPraHOB, KaK MPaBUJIO, IOABEPTaloTCs
JUCHUIUIMHAPHBIM CaHKIIMSIM B OTBET Ha OOBMHEHHS B MBITKAX U KECTOKOM OOpalIeHHH, a
HE yroJIOBHOMY IpecieI0BaHUI0 WK OOBHHEHHIO.

34, B ostoM koHTekcTe CrHenuanbHBI JOKIAI4UK MPU3BIBAET IPABUTENHCTBO
aKTUBU3UPOBATh YCHUIMs Ui OOecCIedYeHMs IODKHOTO pAacCieOBaHUS BceX JKamob o
TBITKAX ¥ XKeCTOKOM obOpamiennu. OH NOATBEPKAAET 00A3aHHOCTh BIACTEH MHUIIMUPOBATH
MIPOBEJICHUS] pacCcieoBaHuil ex officio, KOria UMEIOTCs I0CTaTOYHbIE OCHOBAaHHS 0JIaraTh,
YTO TBITKH WM XKECTOKOe OOpalleHHe MMeNH MECTO, M Ha3HA4aeTCs HEe3aBUCUMOe
MeIULUHCKOE 00ClIeloBaHNe, €CIH eCTh MOJ03peHHe, UTO 3aJep KaHHBIN OBbLI MOABEPTHYT
MBITKaM WJIM JKeCTOKoMy oOpamienuto. IIpencraButenu ['eHnpoxypaTypbsl COOOIMIN, ITO
I'enepanbHbIl TpoKypop NpoUHGOPMHPOBAH B CHIY 3aHUMaeMOH MOKHOCTH 000 BCex
*ajo0aXx OTHOCHUTENBHO NMPHUMEHEHHM HBITOK. TeM He MeHee, CHelManbHBIN JOKIQIUUK
MO-MIPEeXHEMY TJIyOOKO OOECIOKOeH TeM, 4YTO MBITKM U >KeCTOKoe oOpalleHue
paccienyroTcs, YTOJOBHO IIpEecleAyloTCsl U HaKasbIBaroTcd Hed((EeKTUBHO, COXpaHAs
MIOPOYHBIH KPYT O€3HAKa3aHHOCTH U JieIasi BO3MOXKHBIM MPOIOKEHUE HapyIIeHU.

Mexanusmvt nooavu sxnanob

35. CnoenuanbHbI pokmaguuk Omaromaput IIpaBUTenscTBO 3a HHPOPMAIUIO O
MPEeIIPUHATHIX [Iarax Mo CO3AAHUI0 MEXaHM3MOB HE3aBUCUMOM U 3 QeKxTHBHOIl momauu
*ast00. MUHUCTEPCTBO BHYTPEHHUX J€JI COOOIIMIIO O CO3/IaHNM BeO-caiiTa Ha TpeX sI3bIKax
JUId mofydeHus xano0, u uTo B 2013 romy B 31IeKTpOHHOM BHJE ObLIO mpenacTaBieHo 80
*ayo0, B ToM uucie 29 xanob, Ha COTPYIHHKOB IPaBOOXPAHUTENBHBIX OopraHos. Kpome
Toro, CrenuanbHOMY AOKIAJUUKY COOOIIMIN 00 OTKPBITHU ropsiueil TeneoHHOM THHUU B
LEHTPAIBHBIX U PErHOHANBHBIX YNPaBJIEHUSX MMHUCTEPCTBa, Mo koropoi B 2013 romy
6buto momyueHo 634 3BoHKA, 327 M3 KOTOPBIX OBUIM CBSI3aHBI C COTPYAHUKAMHU
MunuctepcTBa. MUHHUCTEPCTBO TaKKe COOOIIMIIO, YTO KaMephl BHICOHAOTIOACHUS OBLIH
YCTaHOBIICHBI HAa COOTBETCTBYIOLIEM 00BekTe MHUHHCTEpCTBAa BHYTPEHHHX [€JI B TOpPOJE
Jyman6e, u uTOo KaMmepsl 0€30MacCHOCTH OBUTHM yCTAHOBIEHBI B APYTUX YIPABICHUAX B
MuHucTepeTBe 111 MOHUTOPUHTA U KOHTPOJIS JE€HCTBUM MUJIMLIUU BO BPEMS 3alepKaHUil
u apectoB.”” Xorts CrenuanbHbli IOKIAM4HK MPHBETCTBYET STH COOBITHS, a TAKiKe
HHGOPMALMIO O TOM, YTO KOHTPOJb M HAA30p 3a COTPYyIHUKAMH BHECIH CBOIl BKIaj B
CHIDKEHHE MPeCTYIUIeHUI!, COBEpILIEHHBIX COTpYAHNKaMu MuHucrepcTBa Ha 33%, oH OyneT
paa MOMY4YUTh JOMOIHUTENbHYI0 HMH(OPMAIMIO ¢ ONHCAHHEM KOHKPETHBIX Pe3yIbTaToB,
JOCTUTHYTBIX Onarofaps OSTUM HOBOBBEJACHMSAM, BKIIOUas pe3ydbTaThl  JTIOOBIX
paccienoBaHUM, Oiarogapst KOTOPbIM OBLTH BBISBICHBI CIy4ad MPUMEHEHHS IBITOK U
KECTOKOTO OOpaIIeHus.

36. Xors ChnenuanbHbBIf JOKIAAYUK OAOOPSIET IPEACTaBIEHHYIO IPaBHUTEIbCTBOM
HHGOpPMALIMI0O O TOM, 4YTO 3aKJIIOUCHHbIE HMEIOT MNpsMOH MAOCTyl K MPOKypopam
MIOCPEICTBOM SIIUKOB I XKalo0 B MECTax COAEpKaHUs MOJ CTpaxel, u 9To MpoKyparypa
MIPOBOJIUT PEryIIpHbIE IPOBEPKU B M30IATOPAaX BPEMEHHOTO COAEPIKaHUs, OH HAallOMUHAET
MPAaBUTENBCTBY, UYTO KaXAOMY 3aJepKaHHOMY TakkKe JMODKEH OBITh IPeJoCTaBlIeH

37
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Joint follow-up submission to the Concluding Observations of the United Nations
Committee against Torture. Amnesty International and the Coalition against Torture of
Tajikistan, April 2014, available at:
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OecIpensaTCTBEHHBIH 1 HEKOHTPOJIUPYEMBIH JOCTYI K NMPOKypopam 1o 3amnpocy. OH Oynxet
paj NOIYYUTh AOMONHUTENBHYI0 HHPOPMAILUIO OT NMPaBUTEIbCTBA OTHOCUTEIHHO CTEHNECHU
JOCTYITHOCTH MEXaHU3MOB MOAAYH U PACCMOTPEHHUS XKajloO, B TOM UHUCIE Tele(OHHBIX
JMHUHA U SIUKOB KOH(PUACHIIMATBHBIX jKaJI00, BO BCEX MECTaX COJEPKaHUs IO CTpaxei,
U pe3yNbTaThl JeHCTBUM, IPEANPUHATHIX MO XKal00aM COOTBETCTBYIOIUMH OpraHaMU.

Penpeccuu

37. ChoenuanbHBIM MOKITaTYMK BBIpakaeT TIyOOKYyI0 OOECHOKOEHHOCTh IO IOBOIY
3asBJICHUN O paclpaBax, KOTOpble UMEIH MECTO IOCNe ero Bu3uTa B pecryOnuky B 2012
rofy MO OTHOIIEHHIO K JIOAAM, KOTOpble TOBOPHJIU C HHUM MIH KaJOBAaJIUCh €My
OTHOCHUTEIIBHO KECTOKOro obpaieHus. Pempeccun cOCTaBIAIOT BaXKHYIO 4acThb BOIPOCa,
KOTOPBII BBI3BIBAET 00ECIIOKOEHHOCTh HE TONBKO y CHenuansHOro AOKIag4uKa, HO U JJIs
Bcex MexaHum3MoB Opranmsanun OOwbenuHeHHbIX Hanuit 1o mnpaBaM  uenoBeKa.
CrenuanpHbIil OKJIAAUYUK HAIOMHHAET INPaBUTEIBCTBY, YTO 3TU JAEHCTBUS SBISIOTCS
HENPUEMJIEMBIMH U, YTO JOJDKHBI OBITh MPUIOKEHBI CEPbe3Hble YCHJIUS, YTOOBI
rapaHTHPOBaTh, YTO OSTH 3asBICHHUS OBUIM HaJUIekaluM o0pa3oM  paccleloBaHbI, U
BUHOBHBIE ObUIM Haka3aHbl. TOJIBKO MyTeM IMPEJOTBPALICHUS PEIpeccHil MpaBUTENbCTBO
CMOXET TapaHTHPOBATh, UTO PETUCTPUPYIOTCA OOJBILIE CIy4aeB MBITOK, 00 3THUX CIydasx
cooOIraercsi, OHU BBIABJISAIOTCS, M 3a HUX HAcTyNaeT Haka3aHHE B COOTBETCTBHH C
TpeOOBaHUSMH BHYTPEHHETO (HAI[MOHAIIBHOTO) M MEXTyHapOAHOTO IIPaBa.

38. Xors CnenuanbHBIM JOKJIAQAUUK BEIpakaeT MPU3HATEIbHOCTh INPABUTENBCTBY 3a
npuHATHE  3ak0oHa «O  TOCYZapCTBEHHOM  3all[UTe  yYaCTHUKOB  YTOJIOBHOTO
CYIOIpOU3BOACTBAY M ['OCyZapcTBeHHOW TporpaMMbl oOecledeHus Oe30MacHOCTH
Y4acCTHHMKOB YTOJIOBHOTO CyJONpPOU3BOACTBA B HOsOpe 2012 roxa, nenb KOTOPHIX - 3alIuTa
TeX, KTO oOpamaercs ¢ 3asgBICHUSMH O paclpaBaxX, OH, NO-TPEXHEMY, TITyOOKO
00€CIIOKOEH OCTOBEPHBIMU COOOLICHUAMHU OT TPaKIAHCKOTO OOIIEeCTBA O TOM, YTO Te
JHUIa, KOTOpBIE CTald S>KEPTBAMHU IBITOK, KaK MpPaBUIO, MNPUHUMAIOT  peIIeHHEe He
oOpamaTtecsi 3a KOMIIEHcalMed u3-3a cTpaxa pempeccuil. CrnenuanbHBIR JOKIaTIUK
MOMYyYMJI JOCTOBEPHBIE CBHUJAETENBCTBA O PENPEecCUsiX, MNPOUCXOAANIMX B MeCTax
COJepXKAHUS TOJ CTpaxkei, B OTHOIIEHUHU JHI, KOTOPble OOpaTUIHUCh C XKalo0aMH IO
MOBOJY MJIOXOro OOpalleHHs, U 3aciylial HHPOPMALUI0 O TOM, YTO KYPHAIHUCTHI,
paccienyromue U MyONUKYIOIME MaTepHallbl 00 YCIOBHSIX COAEPIKAHHUS MOJ CTpaxei,
ObUTM 3azieprkaHbl 32 UX paboTy. OH HaCTOATENBHO MPU3bIBAET MPABUTENBCTBO HMPUHSTH
CPOUYHBIE U HEOTJIOKHBIE MEPHI 110 00ECIIEYeHUI0 CO3/IaHMsI U UCIOIb30BAHUS Ha NMPaKTHKE
3¢ PEKTUBHBIX MEXaHU3MOB IS 3aLIHUTHI OT PENPECCHi TeX, KTo 00paTHiCs C jKaloOaMu.
CrienuanbHbIN JOKJIAAUUK Takke ObLT HH)OPMUPOBAH, YTO MEXAHU3MBI 3aIUTHI CBUIETENS
1100 OTCYTCTBYIOT MO0 ABISAIOTCS Hed(dexTuBHBIMU. [IpaBUTENBCTBO, K COKAIEHUIO, HE
MIPEICTaBUIO NOAPOOHYI0 HH(OPMAIIHIO O MepaX, IPUHATHIX B paMKaX MPOrpaMMBbl UIIH 110
pe3yinpTaTaM IpOrpaMMBbl, MpPEJHA3HAYEHHBIX [UIS 3aIMUTHl YYaCTHUKOB YTOJOBHOTO
CyIIOTIPOU3BOACTBA, 3a mepuoj 2013 - 2016 roaos..

39. IlomMuMO BBIpaXEHHS CEPHE3HOM TPEBOTH O psie CIydaeB CMEPTH B MeCTax
3aKITIOYEHHs C MOMEHTA €ro MOCIHeIHEero Bu3uTa’ , CIeNHANbHBIA JOKIANIHK BHIPA3UI
MIPABUTENBCTBY CBOIO OOECHOKOEHHOCTh IPABUTENBCTBY OTHOCHUTENBHO HH(pOpMAalHY,
MIOJTyYCHHOI! B CBA3HM C MBITKAMH U CMePThI0 Xam3bl IKPOM30bI U KECTOKHM OOpalieHHeM
U penpeccUsMU NMPOTUB ABYX APYTUX 3aKIIOYEHHBIX, KOTOpPbIe OBLIN CBUAETENIIMHU IBITOK
u cMmepru r-Ha Mxpomsona. Kak coobmumu CrenuanbHOMY MOKIATUUKy, TIOPEMHBIH
OXPaHHUK B 3TOM clIydae OBLIT OCYX/IEH 3a IPEeBBIIICHUE JOKHOCTHBIX TOJTHOMOUUi, a He
3a OBITKH,. CrHenuanbHbBId AOKIaTYMK MOMYYMSI MH(POPMAIUIO, KOTOpas BBI3Bala y HEro

¥ Cwm. BbIIIe, IpUMeYaHue 5.
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cepbe3Hoe 0ecIoKoiiCTBO, )KECTOKOTO OoOpalleHus U IepeBoJa B APyTHe MECTa JUIICHUS
cBOOOJBI 3a mpefenamMu ropona JlymanOe AByX APYTUX 3aKIIOYEHHBIX, KOTOPBIE OBLIN
CBUJETENIIMH 3TOrO COOBITHSA, KOTOpBIE HECYT YTOJOBHYIO OTBETCTBEHHOCTh IIO
MIPUTOBOPaM, BBI3BIBAIOIUM COMHEHHMA. OH HACTOATENbHO IPHU3BIBAET IPABUTEIHCTBO
MIPOBECTH THIATENbHOE M HE3aBHCHUMOE pPAcCIEeJOBAHUE AITHUX CEPhE3HBIX OOBHHEHUH B
penpeccusx, MPUHATh U 00eCHeUUTh Ha NMPaKTHKEe BCe HEOOXOAUMBIE MEXaHU3MBI U MepHI
10 3aIUTEe OT PEeNpeccuil kKepTB MBITOK, UX POACTBEHHHUKOB, CBUIETENEH U BCeX APYIHX
TN, SKETAIONIUX AaBaTh MOKA3aHU UM YBEIOMIISATH 00 aKTaX >KeCTOKOTO 0OpaleHus.

Otka3 ot BbichblIKH (Non refoulement) u 3kcTpaanumus

40.  CroenuanbHBIN JOKIAJUUK MO-IPEXKHEMY 00OECIOKOEH OTCYTCTBHEM COOJIIOJCHUS U
IOPUANYECKOTO IMpHU3HAHUS mojokeHUs KoHBeHIUHN o He gwicviike. OH coxaleeT IO
MOBOJY OTCYTCTBHS HAI[MOHAJIBHOTO 3aKOHOMAATENIECTBA, PEryNHPYIOMIETO 3alpeT BblIauu
WM JEeTNOpTaluy JHUI B CTPaHbI, € OHM MOIJIM OBl MOABEPTHYTHCS PUCKY IIBITOK U
KecTOKoMy obOpamienuto. CrienuaibHbI JOKIQAYUK ObLT NPOMH(OPMHUPOBAH O psle
CllydaeB, KOTJia JIIOJM OBUIM BBICTAHBI B T€ MECTA, TJi€ OHHU MOJBEPrajliCh PUCKY NBITOK U
XKECTOKOMY OOpaleHHI0, BKJIIOYasl CIydau, KOTJa OJJUH 4eJIOBEeK CKOHYAJICS BCKOpE IOCIe
nenopranuun B Adranucran. Kpome Toro, CrenuanpHblii — JOKJIAAUUK  OBLI
MPOUH(POPMUPOBAH 00 OTCYTCTBUH COOTBETCTBYIOIIUX IPAaBOBBIX PECYpPCOB AJIS IOPUCTOB,
KOTOpBIE MPEACTABISAIOT UCKIIOUEHHS K Heg0368paujeHulo B paMKax MPOU3BOJACTBA MO AEILy
00 BKCTpaguIliM, ¥ O HEJOCTATOYHOM BPEMEHHU I MPOBEACHUS 3HAYMMBIX OLIEHOK
PHUCKOB.

41. CroenumanpHbIl JOKJIAQAUUK HACTOATENBHO PEKOMEHAYET MPaBUTEILCTBY BHECTH
MONpPaBKA B CBOE 3aKOHOJATENBCTBO M JOJDKHOTO IPU3HAHUS O0S3aTEIbCTB HE
9KCTPaAUPOBATh, HE IENOPTUPOBATH WIM HE BBICHUIATH YEeNIOBEKA B CTpaHy, I'/ie OH WIH OHA
CTalIKUBAeTCd C Yrpo30i MPUMEHEHMs MbITOK WM JKECTOKOTO0 OOpalleHus, M 4dTo
COOTBETCTBYIOIIEE TPaBOBOE OOpallleHNe, B TOM YHUCIIE AOCTYI K aJBOKATy, FapaHTUPOBAHO
U1t obecriedenust cobmoeHus 00s13aTenbeTBa TalPKUKUCTaHA B COOTBETCTBUU CO CTaThel
3 KosBeHuun npotuB nbeIToK. Kpome Toro, CrneunuanbHbBIH JOKJIQAUUK IPHU3BIBAET
MIPABUTENBCTBO U3BJIEKATh MOJB3Y OT MEXAYHAPOJHOIO COTPYAHUYECTBA U HAJ30pa B ITHX
BaKHBIX BOIIPOCOB, HE B MOCIEIHIOI Ouepelb, MPEJOCTaBIIsAsi BO3MOXKHOCTh BepxoBHOMY
komuccapy Opranmzanmu OOveauHennbix Hammii mo ngemam OexenuneB (YBKB OOH)
JeCTBOBaTh B KauecTBe Habmionarens B Komuccuu mo ompejeneHuio craryca OekeHIa.
CrienuanbHbIi TOKJIAIYUK OBUT yIOBICTBOPSH HHPOPMALIUEH OT MPABUTEIHCTBA O TOM, YTO
OHO paccMaTpHUBaeT BKJIIOUEHHE €ro PEeKOMEHMAIMH 10 Hego3spalyeHulo B 3aKOH W,
BO3MOXXHO, pa3pabaTbiBaeT HOBBIN 3aKOH 0 OekeHlax. OH TakKke HACTOATEIbHO MPU3bIBAET
MPaBUTENIBCTBO YCTAHOBHUTHh YETKHE MPOILEIYpPbl B 3aKOHOJATENbCTBE AJSL OCIapUBaHUS
3aKOHHOCTH MIPOIEyp U PelIeHUH 00 IKCTpa UMY U JETIOPTAINH B CyJax.

Penapanun

42.  CroenuanbHBIN JOKJIAJUUK MO-IPEXKHEMY 00€CIIOKOEH IHPOKUM PacIIpOCTpPaHEHHEM
OTYETOB O TOM, YTO >KEPTBBI IBITOK M >KECTOKOTO OOpAIEHUS U UX CEMbU HE IMOIy4yaroT
aJeKBaTHOTO  BO3MEIICHHUS, BKIIOYas KOMICHCAIMI0 U  MaKCUMalbHO IOJIHYIO
peabunuranuio. OH BHOBb HOATBEP)KJaeT CBOIO OOECHOKOEGHHOCTh TEM, YTO OTCYTCTBHE
BHYTPEHHETO  3aKOHOJATENbCTBA, OOECIEUYMBAIOUIETO MPaBO JKEPTB IBITOK Ha
CIpaBeAJIUBYI0O U aJeKBaTHYI KOMIICHCAIIMIO, BKIIOYAs CPeJICTBa IS BO3MOXKHO Ooiee
MOJTHON peadMINTalluu, B COOTBETCTBUHU C TpeboBaHUsIMHU cTaTbu 14 KoHBeHIMM NpOTUB
MBITOK, SIBJIIETCSI CYIIECTBEHHBIM IPEMATCTBHEM I BO3MOXHOCTH XEPTB IOIYy4UTh
KOMIICHCAIHIO.

43. Hekotopele  ucTOUHHKH  coobumnu  CrnenuanbHOMY — AOKIaT4MKy,  9TO
MUHHUCTEPCTBO (MHAHCOB HE BBLACIWIO HUKAKUX CPEICTB JJISi BO3MEIICHHUS >KEpTBaM
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HapyILIEHUH NpaB 4YeJIOBEKa, U YTO 3asBUTENIEH, KaK MPaBUJIO, HAIPABISAIOT B Pa3IU4HbIE
OPaBUTCIBLCTBECHHBIC BEAOMCTBA JJId MPCABABICHUA HCKOB WJIN HpCTGH?:HfI. KpOMC TOrO,
HCACHO, UMCCT JIU MI/IHI/ICTCpCTBO BHYTPCHHUX JCJI CPEACTBa JJId BO3MCLICHUSA ymep6a.
HCKOTOpLIe OTYECTHI MMOKA3bIBAIOT, YTO CYAbl HHOT'JIa CO3BIBAIOT KOHCYJIbTATUBHBIC BCTPEUU
MEXKAY COTPpYAHUKaMU U HCTHAMHU, PE3YyIbTAaTOM KOTOPLIX SBJISAIOTCS He(i)OpMaJII)HLIC
rapaHTUM HEIOBTOPCHUSA, a HEC BO3MCHICHUC ymep6a. CHGHI/I&J’ILHHﬁ JOKJIaa4nuK
no3ApaBJIA€T BJAaCTU 3a BBINOJHCHUC TpéX pemeHHﬁ Mo rpaxJIaHCKuUM JejiaM,
OGCCHG‘II/IBaIOIHI/IX BBITLJIATY KOMHCHC&HI/Iﬁ CEMbAM JKCPTB TIIBITOK, W HACTOATCIHBHO
TIPU3BIBACT MMPpaBUTEIILCTBO poaAO0JIKATH TrapaHTUpOBaTH CYIIECTBYIOIIUEC B
3aKOHOAATCIILCTBE COOTBETCTBYIOIIUX MEXAHU3MOB IIPABOIIPUMEHCHUA, a TaKXKE HUX
UCIIOJBb3yOBaHUE Ha IMPAKTUKE B MEIAX obecnedyeHus MOJYyUCHUA KEPTBAaMU IIBITOK U
JKECTOKOTO OOpalleHus BO3MEILIeHUs YylepOa, a Takxke CIPaBeUIMBOM U aJeKBaTHOMH
KOMIIEHCAINH, B TOM YHUCIIE CPECTB s Oojee MOTHOI peabunnuTanuu.

YcaoBus coaepxaHus MO CTPAKEH

44. Kak u B ciaydae ero mpenslaymiero Bu3uTa, CrnenuanbHBIM JOKIATIUK MPUIIENT K
BBIBOJIy O TOM, YTO YCJOBHS COAEP)KaHUS B MecTax JIMIIEHHs CBOOOJIBI, KOTOPHIE OH
MOCETHII, B LIEJIOM, OBUIM NMPHEMJIEMBIMH, XOTS 3aKJIIOUSHHBIE pacCKa3ad eMy O TOM, 4TO
HaCTEHHas )KUBOIIMCh, MAaTPachl U TEIUIbIe BEUIH OBUIM MPEJOCTaBJICHBI HEMOCPEACTBEHHO
mnepes ero mocemieHueM yupexaeHus. OH 0coOeHHO 00eCHOKOEH COOOIIEHUSIMH O
KOPPYIILMK Ha BEICOKOM YpPOBHE: KaK COOOLIAeTCsl HEKOTOPhIE TPEJICTaBUTENN TIOPEMHBIX
BCJIACTEll MPUCBAaMBAIOT CPE/ICTBA, BbLACNIsIEMbIe IS (PyHKIIMOHHUPOBAHHMS TIOPEM.

45.  CroenuanbpHBI JOKJIAQAUUK BCIOMHHAET Ty OOECHOKOEHHOCTb, KOTOpas Oblia
BeIpakeHa Komurterom Opranuzanuu O6beauHeHHbIx Haruil mpoTuB neITok B €T0 0030pe
curyanuu B Tamxukucrane 2012 roga mo moBoay HeaqeKBaTHBIX CAaHUTApHBIX yCIOBHUH,
II0XO0I1 BEeHTUIIALIUY, a TAaKXKe [0 MTOBOJY OTCYTCTBUS TOpsSYel BOJIBI B MECTaX COIEP KAHUSL
IIOJ CTPa)KEH, OTCYTCTBUS TaM HaJUIEXkKAIIEro MUTaHUA U MEAULUHCKON noMoiu. Bo Bpems
cBoero BuzuTa CrenuanbHbBIM JOKIAAUUK ObUT MHGOPMHUPOBAH, YTO 3aKJIFOYEHHBIE YTOOBI
HOpPMAaJIbHO MHTAThCS 4YacTO BBIHYXKJCHBI IIOJIATaThCS HA NPOAYKTHI MUTAHUS, KOTOPBIE
MPUHOCAT UX CEMBH H Jpyrue mocerureny, OH Taxke BCIOMUHAET 00ECIOKOCHHOCTH,
BeIpakeHHyl0 KomureroM mo mpaBam denoBeka B 2013 rony, u3-3a MIOXHX YCIOBUil
COJCpXKAHUSA B CIEACTBEHHBIX M30/IATOpaX M IIUPOKO PACIPOCTPAHEHHON MHpoOIeMbI
TyOepkyne3a. OH He MOXET HE MOXBaJUTh MPAaBUTEILCTBO 3a MOCIEAHHE MOAPOOHBIE
OT4eTHl 00 YCHEWmIHBIX Mepax, MNpeINpUHUMAEeMbIX B MEJNAX IMPEeAOTBpaIeHUs
pacnpocTpaHeHHs HHGEKIIHOHHBIX 3a001€BaHUI B TIOPbMaX.

46.  CroenuanbpHBI JOKJIAAUYUK MO-TIPEKHEMY OOECHOKOEH CYPOBBIMU YCIOBUSIMH, B
KOTOPBIX COJEpXkKATCsA JHLA, IPUTOBOPEHHBIE K MOXKU3HEHHOMY 3aKIIOYEHUIO: CTPOTOMY
peXHUMy HIU U30JSAIUM, KOTOPHIM OHM IOABEPraloTcs. B paMkax BceX 3THX PEKUMOB,
3aKJIFOYEHHBIE OIPaHHUYEHBI IPOCTPAHCTBOM CBOMX KaMep B TeUeHHE IMPUMEPHO ABAJIATU
TpeX 9acoB B JEHb U CTAJIKHBAIOTCSA C JKECTKUMM INPEMATCTBUSMH B OOLICHUM C TEMU
JIOABMHU, KOTOpBIE HAXOAATCS 3a NpeAerdaMM TIOPbMBL. B HacTosinee BpeMs IIHIIaM,
OTOBIBAIOIIMM MOXXU3HEHHOE 3aKJIIOUCHHE, ITI03BOJIAETCS IOJIydaTh YeThIpe, a He JBe
MIOCBUIKK B TOJ], a TAaKXKE UM pa3pelraercs J[Ba, a He OJHO CBUJaHHE B roj, CrenuaabHbIi
JIOKJIQAYUK BHOBb NPHXOJTUT K BEIBOAY O TOM, YTO PEXHUM HaKJIaAbIBaeT U3IHUIIHE CypOBBIE
YCIIOBHS COJEPKAHUSA, 110 CPABHEHUIO C TEMH, KOTOPBIE HAXOIATCA B KOJOHUSX OOILEro
pexuma. HeOonpiine, HEBEHTWIMpyeMble U TEMHblE KaMephl, L€ CcoJAepxkKaTcs
3aKJIFOYCHHBIE, B OTHOIIEHUH KOTOPBIX MPUMEHSIETCS PEKUM H3OJAIHUH, TaKXKe SBISIOTCS
npeaMeToM OecrokoiicTBa CrenuanbHOTo AoKIagdvka. B To xe Bpems, CrenuanbHBII
JOKJIAAUUK IMPOJOIDKAN MOIydyaTh KajJo0bl O IUIOXOM KadecTBE NPOAYKTOB NHUTaHHUS U
MEIULUHCKUX YCIyrax, a Takke 00 OTCYyTCTBUU BO3MOXKHOCTEH [T OT/IBIXA.
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Jlocyoebnoe u epemennoe cooepaicanue nod cmpaicetl

47.  CrhenuanbHBIN JOKIAJUUK MO-IPEXKHEMY 00€CIIOKOEH Ype3MEPHBIM IPUMEHEHUEM B
TamxukucTaHe TakoH Mepbl, KaKk U COAEpKaHHE B CIEACTBEHHBIX H30ISATOpaX, H
COOOIIEHUAMH O MBITKAX U KECTOKOM OOpAIIeHUU BO BpeMs 3aKIIOUEHHs MOJ CTPaxy 10
Hayaja cyAeOHOro mpouecca, B TOM YUCIIe ATUTEIbHOE COAECPKaHUE B YCIOBUSX U30JIALUU
(nHKOMMYHUKa0). CHenualibHbIil JOKIaguuK y3HalI, 4To B TalKuKucTaHe ecTb 66
u30asTOpoB BpemeHHoro coaepxanus (MBC), Haxonsmmxcs B BeJeHMHM MUHHCTEPCTBA
BHYTPEHHUX €N, NesITeIbHOCTh KOTOPBhIX perynupyrorcs [Ipuxazom Mununctpa Ne 1012
(Ne 31-12-2012 «O mnopsake paboThl KaMep BPEMEHHOTO COAEpXKaHMS U MOJpa3jeNeHuil
OXPAaHBI»).

48.  CrhenuanbHBIN JOKIaTUYUK BBIpaXKaeT 00ECHOKOEHHOCTh IO MOBOAYy craThu 111.1
VIIK, xoTopas MO3BOJIIET CyAbSM BBIJaBaTh pa3pelleHHe Ha COJEp:KaHUE IMOJA CTpaxeil
WM APYTHe Mephl MpeceueHHs HCKIIOUUTEIbHO Ha OCHOBE TSXKECTU IPeNrnojIaraeMoro
COBEpLIEHHOT0 nmpecTyruieHus. OH y3Hal 0 TOM, YTO B COOTBETCTBUU co craTheit 112 VIIK,
3aKJII0YeHHe TOJ] CTpaXKy JI0 Hadaja cyAeOHOro Ipolecca yCTaHABIMBAETCS CPOKOM Ha 2
Mecsla, HO MOXeT OBITh MpoJieHo 1o 18 mecsmes, B To Bpems kak cTatbs 289 YIIK
MpeIycMaTpUBaeT, 4YTO C Hadaja CyAeOHOTO pa3duparenbcTBa, MaKCHMAIbHBIN CPOK
COJIep>KaHUs TMOJA CTpaxked cocraBisieT 12 mecses. ! Tem He MeHee, OH Takke ObLI
MPOUH(GOPMUPOBAH, YTO HA NMPAKTHKE 3TU MaKCHUMAJbHBIE CPOKH HE MPUMEHSIOTCS, €CIIU
JIeNI0 HampaBisieTcs oOpaTHO Ui MpOBEAEHHs paccienoBaHMs. Taxke cooOImaercs, 4To
CPOK J0CYNeOHOTO COJep:KaHUs IOJ CTpaxed M paspelieHHe Ha IPOJJIEHHE CpoKa
MIPEIBAPUTEIIEHOTO COJEPKAHUSA TOJ CTpaxxed CBbIIIe 12 MecsleB ycTaHaBIUBAeTCAd U
BBLJAeTCA MO 3ampocy ['eHImpoKypaTypbl M yTBEepXKIaeTcs CyJOoM. B 3TOM KOHTEKCTe
CrenuanbpHbIil TOKJIAIUUK BBIpaKaeT OOECHOKOEHHOCTh B CBA3M C COOOIICHUSAMH 00
OTCYTCTBUH HE3aBUCHUMOCTH CyJeH MU CaHKIIMOHUPOBAHUH TAaKUX Mep.

49.  CroenuanbHBIN JOKJIATUUK TaKXKe MOIYUHI TPEBOXKHBIE COOOIIEHHUS 00 yCIOBHUAX B
Mectax mpenBaputensHoro coaepxkanus (CHM30): mioxoe muTaHue, IioXas CaHUTapus,
OTKa3 B MOCELICHUSAX CEMBbH U B JOCTYIE K agBoKaTraM. B cooOmeHHsIX ykas3bIBaeTcs, 4TO
JUIaM, HaXOJSIIUMCS B CIEJCTBEHHBIX M30JSTOpaxX, MO3BONAIOT TOIBKO JBa CBUJAHUS C
POJICTBEHHUKaMH B MECSI| M He pa3pellaroTcsi Tene(OHHbIe 3BOHKH, U YTO 33/1ePXKaHHBIM
paspelraeTcs MOJIb30BaThCs TyaleTOM TOJNBKO TPU pa3a B JEHb, a AYIIEBBIMU - Pa3 B
Hepento. CrnenuanabHbBIN AOKIATUMK 3aciylIal JOKJIAAbl 00 HCHOIB30BAHUHU ATUTEIHHOTO
OJJMHOYHOTO 3aKJIIOUSHHUs B pelIKuX ciiydasx. OH ObUT O4eHb paj] MOJYyYUTh HH(POPMALIHIO O
TOM, 4YTO CIEJCTBEHHBIH wu301ITOp KomHTeTa HanMoHaIbHONH ©€30IMacHOCTH  OBLI
OTPEMOHTHPOBAH IOCIE €ro IEepBOro BU3UTA B PECHyONMKy, U TaM OBIJIO yCTaHOBJIEHO
OCBEIIEHNE, C KOMHATaMU A MEIUIMHCKOTO O0CIel0BaHMUA U OTPEMOHTHPOBAHHBIMHU
BaHHBIMHU KOMHaTaMu. OH HAaCTauBaeT Ha JOMOJHUTEIbHBIX PEMOHTHBIX PabOTaxX B MECTax
MPEeIBAapUTENIFHOTO 3aKIIOUEHHUS M BPEMEHHOTO COAEp)KaHUs IO Bcell  cTpaHe.
CrenuanbHbIil JOKIaTYUK MOBTOPHO PEKOMEHAYET, YTOOBI BCE MeCTa COJAEpKaHMS IIOA
CTpaxkell OBIIM BBIBEJCHBI U3 YIpaBIeHUs MMHUCTEPCTBA BHYTPEHHUX Jell U MepeaHbl B
BeZieHne MUHHICTePCTBA FOCTUIUH.

MOHHMTOPHMHI MeCT COAepP:KaHus MoJ cTpaxed M paTudukanusa PaKyJIbTATHBHOIO
nporokoJia k Konpenunu nporus nsiTok (@II-KIIIT)

50. CroenuanbHBIM AOKIATYUK MO-IPEKHEMY OOCCIIOKOGH OTCYTCTBHEM JOCTyMa JUIs
MOHMTOPHHTA MECT COJep KaHuUs MoJ cTpaxkeil. EMy cooOmumu o ToMm, 4T0 00mui Hag30p
OCYHIECTBJIIETCS, B OCHOBHOM, YIIpaBicHHEM |'€HepallbHOM IPOKypaTypbl, KOTOpas, IO
MHeHHI0 CHenuanbHOro JOKJIaAuMKa, HE MOXKET 3aMEHHUTh IpPOBEIEHHE HE3aBUCHUMOTO

“ YronosHo-mpoleccyanbHbIi Kogekc, cT. 112.
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cynebHoro Haasopa. Kpome Toro, Takoil MHpOKYpOpCKMH  HaA30p HampaBlIeH HE Ha
MoJy4eHre MHPOPMAIMU O CIy4asX WIM Ha BBIIBJICHHE CIIyYaeB MBITOK, YTO OOBSCHSET
OTHOCUTEIIBHOE€ OTCYTCTBHE KpPUTHUECKHX OICHOK MM 3HAYMMBIX H3MEHEHHH B
COOTBETCTBUH C 3THUMHU 0030paMu. Kpome Toro, CrnenuansHOro IOKJIaAuuKa He yOemuan
MIPUYNHBI, yKa3aHHBIC IPAaBUTEILCTBOM II0 0TKa3y B gocTyne MexayHapoaHomy Komurery
Kpacnoro Kpecra (MKKK) B Mecta numenust ceo6onsl B Tamkukucrane. OH mpu3bIBaeT
MIPABUTENBCTBO MEepecMOTpeTh 3Ty Mepy u mpusinedb MKKK, uToObl mydie moHATH, Kak
TamKuUKICTaH MOXKET U3BJI€Yb O3y U3 TAKOI'O COTPYAHUYECTBA.

51. ChoenuanbHBIM JOKIATYUK COXaleeT, YTO IPaBUTENbCTBO A0 CUX TIIOp He
parudunuposano PaxynbraTuBHbIH npoTokon k Konsennuu nporus nsitok (OI1-KIIIT) u
He co3jgano HannonansHbii npeseHTuBHBIN MexaHu3M (HIIM) uau nmomoOHBIM MHCTUTYT.
CrenuanpHbIl  JOKJIAAUYUK HAIOMHHAET IPAaBUTENLCTBY, UTO 005A3aTENBCTBO IO
MpeIyNpeKACHUIO IBITOK U )KECTOKOT0 OOpallleHus SIBJIIeTCS 0043aTelIbCTBOM IO CBOEMY
coOCTBEHHOMY TpaBy, U Ais obecrneueHusi coOmoaeHuss KOHBEHIMHM JOKHBI OBITh
MIPUHATBl COOTBETCTBYIOIUE IPEBEHTHBHBIE Mepbl. CHenuanbHBIA OKIAIIUK TBEPAO
yOexxaeH B TOM, uyTo Ta/pKMKHCTaH  M3BJE4YeT OOJIBIIYI0 MOJB3y OT paTU(HUKALUH
@DaxyapTaTUBHOTO MPOTOKOJA M OT CO3JaHMsS HE3aBUCHUMOTO MPEBEHTHBHOTO HHCTUTYTa
MoHMTOpHHTa. CrieluanbHbIi TOKIa YUK MIPU3bIBACT IPABUTEIBECTBO B3aUMO/ICHCTBOBATH C
Ionkomurerom Opranmzanuu OObenuHEHHBIX Hamuil Mo HOpeaynpexAeHUI0 IBITOK
(IIIIIT), xoTopHlit UMeeT OGONBLION OMBIT PaOOTHl B OKAa3aHUM ITOMOINM MPAaBUTEILCTBAM B
BBIMOJIHEHUHM HUX OO0SA3aTENbCTB IO MPEJOTBPAIEHHIO MBITOK eme IO paTu(UKaIIH
@daxyapTaTUBHOTO MpoTokoia. OH HacTauBaeT Ha TOM, 4TO DaKyIbTaTUBHBINA NPOTOKOIN
MOXET M JOJDKEH OBbITh paTH(UUMPOBAH, HECMOTPs Ha (UHAHCOBBIC TPYIHOCTH H
OTpaHUYEHHBbIE MHBECTHIIMU CO CTOPOHBI NPaBUTEIbCTBA, U YTO YCIOBUS, HEOOXOIUMBIE
st parudukanuu [Iporokona, Ttakue kak [lmaH AedCTBUIl M aKTUBHOE Tpa)kIaHCKOE
00I11eCTBO, yXKe CYIECTBYIOT B FOCYJapCTBeE.

52.  CrneuuanpHblil JOKJIQJUMK C YAOBJIETBOPEHHEM OTMETHJI XOpolylo paboTry oduca
OmOyncMmeHa, pacuIIUpeHHe ero MaHjaTa, a Takke Co3JaHue [ pynmbsl MOHUTOPHHIA
HCIPaBUTENBHBIX YUPEXKAECHUH, KOTOPOil pa3pelieHo NMPOBOAUTH 3apaHee OOBSIBICHHBIE
MOCEIICHUS TIOPEM, a TaK)Ke BHEIUIAHOBBIE MOCEIEHHS B COTPYJHUUYECTBE C TPAKAAHCKUM
obmectBoM. CrenuanbHBIH AOKIag4MK ObUT  pan y3Hats, uyto B 2014 romy
MoHUTOpPHUHTOBasE TpyNNa IOCeTHJIA IEBATh 3aKPhITBIX YUPEeXKAECHUH, B TOM dYHCIE
YUpEeXKACHUS I HECOBEPLICHHOJNETHHMX, JXEHCKYI0 TIOPbMY U IIEHTPHl BPEMEHHOIO
cojepaxaHus moj crpaxei. Tem He MeHee, OH 00ECIIOKOEH COOOLICHUAMHU O TOM, YTO BCE
MOCeIIeHUs: ObUIN 3apaHee CITIaHUPOBAaHHBIMU, HECMOTPs Ha To, uTo [lonoxenue o I'pymnme
MOHHTOPHHTA  IpPEIyCMATPHBACT  BHE3aIHblC  MOCEUICHHS. ' OH HamoMHHaeT
MIPABUTENBCTBY, YTO MOHHUTOPUHT MECT COAEP)KaHUS IO CTpaxeH NOIDKEH BKIIOYATh B
cebs mocemieHus 6e3 mpeaBapUTENbHOrO yBegomiueHus. Kpome Toro, coo0manocs, 4To B
XOJIe TIOCEI[€HHH, WIEHB! IPYMIbI TaK U HE CMOIJIN IIPOBECTH KOH(UACHIIUAIbHBIE Oecebl
C 3a/Iep’)KaHHBIMH, U B OOJIBIIMHCTBE YYPEXKJICHUN, KOTOPhIE OHU MOCETHIH UM He OBLIT
MPEAOCTaBJIEH JOCTYH K TaKMM JOKYMEHTaM KakK O(HIHUalbHbIE CIHMCKW/PEeCTPhl WIH
JKYPHAJIBl WU IIpaBUJIa BHYTPEHHETO pacnopsika,. OH Taxke 00eCIIOKOEH COOOIEHHSIMH,
9TO IPaXTaHCKOMY OOILIECTBY OBLIO OTKA3aHO B IOCTYIIE K YUPEXKAEHHUSIM B CIIydasx, KOTrJa
MOCTyNaal COOOLICHHA O MBITKAX M YKECTOKOM OOpallleHHH CO CTOPOHBI COTPYAHUKOB
TocymapcTBeHHOro  YmpaBieHus: HMCHOJIHEHHWs  YrojioBHbIX Hakazanud (['YUH).
[IpencraBuTeny rpaXk JaHCKOr0o OOIIECTBA TaK)Ke KAJOBAIHUCh HA TO, YTO OHHU HE MOTYYHIU
MIOJIHBIN JOCTYI K MeCTaM COJEPIKAHUS MOJ{ CTpaxel ¢ LeIbi0 MPOBEACHNUS MOCIEIYOLIIX
JeHcTBUI O CPOYHBIM 3asBICHUSIM O IPUMEHEHUH IBITOK U KECTOKOro OOpalieHus.

41

IMonosxxenue o I'pyrme 1o MOHUTOPUHTY MECT JIMIIEHUs CBOOOBI ObLIO yTBEpxkIeHO [IprKazoM
Y10IHOMOYEHHOTO 110 IpaBaM uesioBeka oT 31 mexabpst 2013 rona.
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Taxoke 0TMEUaoch 4YTO y IPAXAAHCKOTO OOIECTBA €CTh OIIYIIEHHE OTCYTCTBUS IOJHOTO
JocTyla K TIOpbMaM, KyJa TIPaBUTEIbCTBO HE JKelaeT MPeJoCTaBIATh JOCTYIL
CrenuanpHbIil JOoKIaAUNK obecrmokoeH TeM, 4To Oduc YNOIHOMOUEHHOTro IO INpaBaM
YeJIoBeKa He MMeeT HU BO3MOXHOCTH, HH PECypCcOB, HEOOXOAUMBIX IS MpPOBEACHUS
peryJIipHOTO MOHHUTOPHHTa M OTYETHOCTH, M YTO €ro JAesATeNbHOCTh, HalleJeHHAas Ha
yKpeIlIeHue MOoTeHI[ala, UMeeT OrpaHuuYeHHOe Bo3IelicTBYe.

53.  IlpaButensctBo npouHpopmupoBano CrenuansHOro JOKIagduka O  psfe
WHUIUATUB 10 YIy4IIEeHUIO paboThl 3ToH ['pynsl MOHUTOPHUHTA, YTOOBI yOEIUThHCS, UTO €€
(GYHKIMM ¥ opraHu3anusi cOOTBeTCTBYIOT TpeboBanusiM HIIM mim mozpenn "OmOyncMeH-
mwiroc». CrenuanbHbI JOKIAAUUK MONICPKUBAeT 3Ty WHUIMATUBY U HaAEeTCs, YTO OHA
OyzeT NoBe/eHa J0 KOHIA, HE3aBUCHUMO OT paTH(dukanuu PaxkyinbTaTHBHOIO MPOTOKOJA
KIIII. CnenuanbHbIM JOKIAAYHK MOAYEPKHBAET BaKHOCTh HE3aBHCUMOCTH MEXAaHU3MAa,
KOTOpBII OyAeT co34aH, U ydacTHs TPakIaHCKOTo o0IecTBa, Kak B €ro CO3JaHHM, TaKk U B
ero ¢GyHKIMOHMpOBaHUU. B ciyuae BeIOOpa mpaBUTENbCTBOM Moaenn OMOyIcMeH-ILIIOC,
CrneunanpHbli JOKIaIYMK PEKOMEHAYET, YTOObl (YHKIMH, CBS3aHHBIE C MOHHTOPHUHIOM
MECT COJEepXaHMUA TOJ  CTpaxkel, BHINOJHAINCH COBEPIICHHO  HE3aBUCHUMBIM
KBaTU(HUIUPOBAHHBIM OTAEIOM o¢rca YIOJTHOMOUYEHHOTO IO NpaBaM deloBeka. Kpome
TOTO, TPaXJAAaHCKOMY OOIIECTBY TaKXKe JOJKHEH OBITh MPEAOCTaBIECH OeCIPEensITCTBEHHBIN
JIOCTYI, B TOM YHCJIE HOCEIIEHHUs ero MPeACTaBUTEIIMU MECT COAEp KaHUS IMOJ CTpakei
0e3 mpeaBapUTENBEHOTO yBeaoMIIeHus1, He3aBucuMo oT HIIM wim apyroit ¢punancupyemoi
MIPaBUTENBCTBOM TPYIIBI MOHUTOPHMHIA, KaK 3TO OBUIO PEKOMEHJO0BaHO B PykoBojacTBe
[ITIT mo HITM.

BbIBOIBI U peKOMeHAANH

54. CroenuanbHBIM AOKITaTYMK OBUI paj yYBHUAETb, 4TO TaMKUKUCTAH IPEAIPUHSIT
3HAYUTENbHbIE IIATU Ul YJIY4YIICHUS CUTYyaIlMd 10 HUCKOPEHEHUIO MBITOK U KECTOKOTO
oOpallieHuss U Ui BBINOJHEHHS PEeKOMEHJAalMii Ha CHCTeMAaTUYecKOM M KOMIIIEKCHOI
ocHOBe. XOTS U SICHO, YTO CleIys NPaBHJIBHOMY HAIpaBIEHUIO, CTPaHE MO-TPEXKHEMY
HEOOXOAUMBI CYLIECTBEHHBIE HM3MEHEHHUS M TOT0, YTOObBI MHOTHE W3 TPHHSATHIX
3aKOHOJATEIbHBIX M MOJIUTHYECKUX MEp MO MPEJOTBPAILICHUI0 U HCKOPEHEHHUIO MBITOK U
XKEecTOKoro obpameHus padoramu 3¢p¢dextuBHO. CrenuanbHbI AOKIAJIUK CUUTAET, YTO
OONBIIMHCTBO peKoMeHAaanuil, caedaHHelx B 2012 roay, MO-IIPeXHEMY aKTyalbHBI H
cerofHs. B To Bpems kax CrenuanbHBI JOKIaI4UK MOJAEP)KUBAaeT MPUHSATHE HOBOTO
3aKOHOJATEeIbCTBA, KOTOpPOe NAET OIpeJesieHHe NBITKU B cOoOoTBeTcTBHE ¢ KoHBeHnueil u
ITocranoBnenus Ilnenyma BepxoBHoOro cyma, uto oOecneduBaeT HalU4yhe TapaHTUil
MPEeJOTBPAILCHNUS MBITOK C MOMEHTa apecTa, OH HAaCTOSTEIbHO MPU3BIBAET IPAaBUTEIHCTBO
MpOAOIKATh paboTaT, YTOOBI yOEAMTHCS, UYTO YCOBEPIIEHCTBOBAaHHBIE 3aKOHBI U
MOJIUTHKA NPUBENYT K KOHKPETHBIM U3MEHEHHUsIM Ha MpakTuke. Kpome Toro, HakasaHue 3a
MIPUMEHEHHE NBITOK U JKeCTOKOTO OOpalleHUs JOMKHO OBITh YBEIHUEHO B COOTBETCTBUH C
TSKECTBIO 3TUX JESHUN, U aMHUCTHS 3a 3TH IPECTYIUIEHHUS OJDKHA OBITh KOHKPETHO
3alnpeleHa B JeHCTBYIONIEM 3aKOHOJaTEeIbCTBE.

55. IIpaBuTENnbCTBO JOJIKHO, B YaCTHOCTH, HACTAaWBAaTh Ha paccie0BaHUH, YTOJIOBHOM
npecieJOBAaHUM U HaKa3aHUHM B paMKaX BCeX 3asfBICHUH O NBITKAX H JKECTOKOM
obOpamennu. TaKUKUCTaH HYXXJaeTCs B aKTUBU3AIMH CBOMX YCHIHH IO CO3JaHHIO
(G (QEKTUBHOrO M HE3aBUCHMOTO ammapaTra NpeJOTBPAIlEeHHs NBITOK, B TOM YHCIE B
o0ecrieueHUH HE3aBHCHMOTO HaJ30pa B MECTaxX COJEp:KaHUs IOJ CTpaxked M gocTyma
MECTHBIX U MEXIYHapOJIHBIX TPYMI rpaxjaaHckoro obmectBa. C TOUKM 3peHUS TapaHTUit
3aIUTHI OT MBITOK U JKECTOKOT0 OOpalleHUs, TOCy1apCTBO JOKHO B 3aKOHOAATENBCTBE U
Ha TIpakTHKEe TapaHTUPOBaTh JOCTYN 3aKIIOUCHHBIX K HE3aBHCUMOMY aJBOKaTy U
MEIULUHCKUM ycIyraM U o0ecledMBaTh MCKIIOYEHUE J0Ka3aTelbCTB, IOIyUYEHHBIX C
MIOMOIIBI0 MBITOK, B XOA€ BCEX CYJEOHBIX pa30upaTelnbcTB U JOOBIX APYyrux ¢Gopm
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mporeccyanpHblx  AaeifctBuit.  Kpome Toro, on  pexkomenayer TamkuKuCTaHY
parudunuposars PakyabTaTHBHBINA MPOTOKOJ, KaK BONPOC MEPBOOYEPEAHOTO HOPSIKA, U
obecrneunts peanuszanuto HIIM, a Taxke IpoBeleHHE HE3aBHCHMOIO MOHUTOPHHIA CO
CTOPOHBI TpaxjaHckoro oOmectBa Hapsay ¢ HIIM. OH HazmeeTcs, YTO 3TO HOMOXKET
MIPABUTENBCTBY B PEHIEHUHU 3TUX 3a4ad M YIEeCTh TO IMPU PAaCCMOTPEHUHU, OOHOBICHUU U
peanusanuu HanmoHansHOTo I1aHa 1eUCTBUM.
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II. Tunisie

Introduction

56.  Le Rapporteur spécial sur la torture et autres peines ou traitements cruels, inhumains
et dégradants, Juan E. Méndez, a effectué, du 4 au 6 juin 2014, une visite de suivi en
Tunisie, sur invitation du Gouvernement et avec le soutien du « Anti-Torture Initiative of
the American University Washington College of Law Center for Human Rights &
Humanitarian Law ».

57.  Le but de la visite était d'évaluer les progrés réalisés par le Gouvernement dans la
mise en cuvre des recommandations du rapport du Rapporteur spécial
(A/HRC/19/61/Add.1) faisant suite a sa visite effectuée en Tunisie en mai 2011. Le
Rapporteur spécial est reconnaissant au Gouvernement de la Tunisie de I’avoir invité a
effectuer un suivi, et souligne que ceci constitue une bonne pratique et un exemple a suivre
par les autres Etats dans le cadre de leur coopération avec la branche des procédures
spéciales du Conseil des droits de 'hnomme des Nations Unies.

58.  Aucours de la visite de suivi qui a duré trois jours, le Rapporteur spécial a rencontré
des responsables de haut niveau du Gouvernement, y compris le Ministre de l'intérieur, le
Ministre de la justice, des droits de I'nomme et la justice transitionnelle, le Directeur
général des prisons et de la réhabilitation, le Président de I'Assemblée nationale
constituante et la Présidente de la Commission des droits et libertés. Le Rapporteur spécial
a visité la prison de Mornaguia et le Centre de détention de Bouchoucha, mais s'est vu
refuser l'acces au Centre de la police judiciaire a El Gorjani et ce, en violation des termes
de référence pour les missions d'établissement des faits par les Rapporteurs spéciaux.

59.  Toutefois, le Rapporteur spécial remercie le Gouvernement pour sa volonté de
s'engager dans les discussions a un haut niveau, pour le dialogue constructif, et pour la
bonne coopération dont il a fait preuve.

60. Le Rapporteur spécial a également rencontré des représentants des agences des
Nations Unies, d'autres organisations internationales et les organisations de la société civile,
ainsi que des victimes de la torture et leurs proches. Le Rapporteur spécial a convoqué une
table ronde d'une journée entiére avec la société civile, y compris les ONG locales et
internationales travaillant sur la prévention de la torture en Tunisie. Il remercie les
représentants de la société civile pour leur participation a cet événement et pour leur aide
importante dans le suivi et 'évaluation de la mise en ceuvre de ses recommandations.

Cadre juridique et institutionnel pour combattre et prévenir la torture
et autres peines ou traitements cruels, inhumains ou dégradants

61. Lors de sa visite, le Rapporteur spécial a noté avec satisfaction que l'esprit de la
réforme et des droits de I'homme apporté par la Révolution 2011 continue aujourd'hui en
Tunisie, et exprime sa gratitude pour le fait que son rapport et ses recommandations de
2012 aient été bien regus par les autorités. Il félicite I'Etat pour la tenue des élections
législatives et présidentielles du mois d'octobre, novembre et décembre 2014,
respectivement, qui sont significatives de son engagement visant a établir 1'état de droit et a
réaliser une transition complete vers la démocratie.

62.  Le Rapporteur spécial se félicite de plusieurs développements positifs dans le cadre
juridique et institutionnel depuis 2011 faisant preuve d'un grand consensus perpétuel dans
la scéne politique encourageant a accomplir des progrés substantiels et durables dans la
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lutte contre la torture et autres mauvais traitements. La désignation du 8 mai de cette année
comme la Journée nationale de lutte contre la torture en Tunisie par le Gouvernement et les
excuses formulées au nom de I'Etat par le Président intérimaire aux victimes de la torture et
d'autres mauvais traitements et de leurs familles sont des signes encourageants sur la
poursuite des efforts de I'Etat visant a prévenir et éradiquer, dans ’avenir, la torture et les
autres mauvais traitements. Toutefois, le Rapporteur spécial note que la volonté politique
du Gouvernement, ayant réitéré I'engagement et les ordres des plus hautes autorités de ne
pas infliger de la torture ou d'autres mauvais traitements, ne suffit pas a assurer 1'éradication
effective de ces pratiques et a lutter contre I'impunité prévalant encore dans le pays. La
Tunisie doit continuer a reconnaitre 1'éradication de la torture comme une priorité et mettre
en ceuvre de nouvelles réformes institutionnelles, juridiques et culturelles, en vue de mettre
fin a la torture, les mauvais traitements et 1'impunité sur le terrain.

Interdiction de la torture dans la législation nationale

63.  La nouvelle Constitution tunisienne du 26 janvier 2014 interdit explicitement la
torture, affirmant que « 1’Etat protége la dignité de la personne et son intégrité physique, et
interdit toute forme de torture morale et physique »*”. Le Rapporteur spécial, étant
convaincu que l'article 23 fait de la torture une infraction imprescriptible, enjoint le
Gouvernement a mettre la législation nationale en conformité avec cette disposition
constitutionnelle abolissant le délai de prescription de quinze ans applicable au crime de
torture contenu dans le Code de procédure pénale (CPP). Par ailleurs, le Rapporteur spécial
note avec préoccupation que la Constitution n'interdit pas les autres peines ou traitements
cruels, inhumains ou dégradants.

64.  Les modifications législatives introduites par le Décret 2011-106 du 22 octobre 2011
modifiant l'article 101bis du Code pénal de la République tunisienne interdisant la torture,
soulévent de graves préoccupations. Premic¢rement, la définition de la torture incluse dans
ledit Décret reste incompléte et n'est pas entiérement en conformité avec l'article 1 de la
Convention contre la torture et autres traitements cruels, inhumains ou dégradants (la
« Convention »). En particulier, l'amendement supprime ['élément critique de «la
punition » en tant qu’une fin interdite spécifique pour infliger la torture. Deuxiémement, les
modifications introduisent, également, une dérogation non souhaitable a la définition de la
torture telle qu’elle est admise internationalement et ce, en limitant indéiment 1'élément de la
discrimination » a «la discrimination raciale ». Le Rapporteur spécial rappelle au
Gouvernement que la torture est fréquemment pratiquée a des fins autres que l'obtention
d'aveux ou de renseignements (notamment la punition), et conformément aux formes de
discrimination autre que la discrimination raciale. Le Rapporteur spécial engage le
Gouvernement a remédier sans délai aux lacunes existantes dans l'article 101bis par le
Décret 2011-106.

65. Le Rapporteur spécial est convaincu que la nouvelle définition reconnait la
responsabilité pénale des commandants qui font subir des actes de torture, d'y consentir ou
encourager un tel traitement commis par une autre personne agissant a titre officiel,
conformément a sa recommandation antérieure. Toutefois, il enjoint le Gouvernement de
modifier a nouveau son Code pénal, d'intégrer le principe de commandement ou de la
responsabilité du supérieur pour le crime de torture et d'autres mauvais traitements, selon
lequel les supérieurs seront tenus pénalement responsables de la conduite de leurs
subordonnés et ce, « lorsqu'ils savaient ou auraient dii savoir que ceux-ci commettaient, ou

42 Constitution, art. 23.
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étaient susceptibles de commettre, ces actes inadmissibles et qu'ils n'ont pas pris les
mesures de prévention raisonnables qui s'imposaient ».*

66.  En plus de l'article 101bis, qui a été introduit en 1999 et révisé en 2011 (voir ci-
dessus par. 9) et qui criminalise les actes de torture, I'article 101 du Code pénal prévoit une
peine d'emprisonnement de cing ans pour tout fonctionnaire public « qui, dans l'exercice ou
a l'occasion de l'exercice de ses fonctions aura, sans motif légitime, usé ou fait user de
violences envers les personnes».Cet article était la seule disposition juridique
criminalisant I'usage de la violence par des fonctionnaires de 1'Etat avant l'introduction de
l'article 101bis, et est nettement insuffisante comme base juridique permettant de
poursuivre les actes de torture ayant eu lieu avant 1999, en particulier pendant le régime de
Ben Ali. Par conséquent, le Rapporteur spécial demande au Gouvernement de lever les
obstacles relatifs a la rétroactivité empéchant de poursuivre les auteurs d'actes de torture et
ce, en conformité avec la Constitution qui prévoit l'irrecevabilité de 1’évocation de la non-
rétroactivité des lois, de I’existence d’une amnistie antérieure, de 1’autorité de la chose
jugée, ou de la prescription du crime ou de la peine.* Le Rapporteur spécial rappelle
également la conclusion formulée par le Comité des Nations Unies contre la torture que
« les poursuites pour faits de torture ne doivent pas étre limitées par le principe de légalité
ni par leffet de la prescription », eu égard au principe de la reconnaissance de
I’interdiction de la torture comme une norme impérative du droit international (jus cogens)
4 laquelle aucune dérogation n'est permise.

Garanties contre la torture et autres mauvais traitements lors de 1'arrestation et de la
détention

67.  Alors que la Constitution contient des dispositions garantissant la protection des
personnes privées de leur liberté,’® l'absence de garanties juridiques et procédurales
efficaces régissant l'arrestation, l'interrogatoire et la garde a vue des suspects continue a
rendre les personnes arrétées extrémement vulnérables a la torture et d'autres mauvais
traitements au niveau de la pratique. Le risque d'abus est particuliérement accentuée au
cours des premicres heures de privation de liberté; les mauvais traitements les plus
fréquemment signalés sont pratiqués avant l'enregistrement d'arrestation par la police et au
cours de la période de la garde a vue aprés l'enregistrement. Le Rapporteur spécial exhorte
le Gouvernement a réviser rapidement sa législation nationale afin de la rendre en harmonie
avec les normes internationales régissant la durée de la détention provisoire et l'acces des
détenus a un avocat deés le moment de 1'arrestation.

68. Le Rapporteur spécial se félicite de l'initiative du ministére de I’Intérieur selon
laquelle 1200 affiches énumérant les droits des détenus en garde a vue sont affichées dans
les postes de la Police et les centres de la Garde nationale a travers la Tunisie. Néanmoins,
des lacunes continuent d'exister par rapport au respect par les autorités des réglementations
qui les obligent a assurer I'enregistrement rapide des personnes arrétées; informer sans délai
les détenus de leurs droits; informer immédiatement les membres de la famille des mesures
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Observation générale n° 2 du Comité contre la torture, Application de I’article 2 par les Etats parties,
CAT/C/GC/2, 24 janvier 2008, para. 26.

Constitution, art. 148(9).

Observations finales du Comité contre la torture sur I’Examen des rapports soumis par I’Espagne,
CAT/C/ESP/CO/S, 9 décembre 2009, para 21.

Le droit & un traitement humain (art 30.); le droit a un procés équitable (art 108).; la présomption
d'innocence (art 27.); et les garanties essentielles d'une procédure régulieére, notamment la nécessité de
mandats judiciaires pour effectuer des arrestations, le droit d'étre immédiatement informé des droits et
des charges, le droit d'étre représentés par un avocat, et la nécessité de définir les périodes
d'arrestation et de la détention par la loi (art. 29).
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prises contre le détenu et le lieu de détention; et tenir un registre contenant les données pour
chaque détenu y compris la date et I'heure de l'arrestation et la mise en garde a vue. Le
Gouvernement doit s'efforcer de mettre en ceuvre rapidement ces garanties fondamentales
dans la loi et la pratique, en vue de prévenir efficacement la torture et les mauvais
traitements en conformité avec l'article 2 de la Convention.

Durée de la garde a vue

69. La Constitution reconnait explicitement la nécessité de définir par la loi la période
de l'arrestation et la garde a vue qui s'éléve actuellement & un maximum de six jours — trois
jours renouvelable une fois par écrit par le procureur de la République.*’ Le Rapporteur
spécial remercie le ministére de I’Intérieur de I’avoir informé du projet de loi n°® 2013-13
modifiant et complétant l'article 13bis du CCP qui est actuellement a I'étude, et qui
permettrait de réduire la période de garde a vue a 48 heures, renouvelable une fois, par un
maximum de quatre jours. Le Rapporteur spécial se félicite du fait que le projet de loi ne
contienne aucune exception quant a la durée 1égale de garde a vue. Il insiste, cependant sur
le fait que la période de garde & vue ne doit pas dépasser 48 heures dans sa totalité, et
réitére sa recommandation précédente quant a la modification nécessaire de l'article 13bis
afin de réduire la durée légale de garde a vue a une période de 24 heures, renouvelable une
seule fois, en vertu d'une décision motivée et rendue par écrit par le procureur de la
République. Le Rapporteur spécial demande au Gouvernement de rendre la modification
applicable a tous les détenus, sans exception pour certaines catégories de crimes.

70.  On a rapporté au Rapporteur spécial que selon la pratique de la commission
rogatoire, la durée de garde a vue pourrait étre prolongée si le juge d'instruction ordonne
d'effectuer des enquétes supplémentaires dans une affaire. Il se félicite que, dans ces cas,
selon les rapports, les détenus sont généralement placés en détention préventive, plutot
qu'en détention provisoire de la police. Le Rapporteur spécial est, par contre, préoccupé par
les rapports que, dans quelques cas, la garde a vue continue a dépasser la période de six
jours.

Acces a un avocat

71.  Bien que l'article 29 de la Constitution de la République tunisienne prévoit que les
détenus ont le droit d'étre représentés par un avocat, la législation tunisienne ne garantit pas
l'accés des détenus a un avocat pendant la garde a vue. Dans son Rapport & mi-parcours sur
la mise en ceuvre des recommandations de I'Examen périodique universel (EPU), le
Gouvernement a indiqué que les détenus ont le droit de contacter leurs avocats « dés la
premiére heure de la détention ».*® Le Rapporteur spécial rappelle que pour étre
extrémement efficace, cette garantie doit étre déterminée par la loi et des mesures doivent
étre prises pour garantir sa mise en ceuvre au niveau de la pratique. Le Rapporteur spécial
se félicite de la déclaration du Gouvernement sur les réformes législatives qui sont en cours
et permettraient de garantir le droit d'accés a un avocat pendant la garde a vue, et ce,
conformément a sa recommandation antérieure. Dans ce contexte, il recommande vivement
au Gouvernement d’adopter et mettre en ceuvre le projet de loi n° 2013-13, qui prévoit la
présence et l'assistance d'un avocat dés le moment du placement d'un détenu en garde a vue
et entend permettre a l'avocat d'étre présent lors d’interrogatoires et d’avoir acces au dossier
de l'affaire (a la demande du détenu ou de sa famille). Il est convaincu que le projet ne fait
pas de distinction entre « suspects » et « victimes ». Le Rapporteur spécial craint, toutefois,
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Code de procédure pénale, art. 57 et art. 13bis.

Rapport a mi-parcours de la Tunisie sur les progrés accomplis dans la mise en ceuvre des
recommandations du 2°™ cycle de I'Examen périodique universel, 27°™ session du Conseil des droits
de I'hnomme, septembre 2014.
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que le projet de loi ne prévoit une limite de temps d'une demi-heure pendant laquelle les
avocats pourront interroger leurs clients, et rappelle au Gouvernement que le projet de loi
ne doit imposer aucune limitation de la durée de I'entrevue que les avocats sont autorisés a
avoir avec leurs clients. En outre, il craint que le projet de loi ne prévoit une exception
obligatoire qui serait exigée pour le bon déroulement de I'enquéte, pour assurer la collecte
ou la conservation des preuves, ou pour éviter la perpétration d'autres crimes. Dans ces cas,
le procureur pourra refuser la demande des personnes en garde a vue ou de leurs familles de
se voir attribuer un avocat. Aucune explication n'a été fournie concernant cette restriction
inappropriée. Le Rapporteur spécial réitere, également, son appel pour le développement
d'un systéme qui facilite ’accés a la justice et assure 1’aide judiciaire aux plus démunis,
comme l'exige l'article 108 de la Constitution.

Le droit de subir un examen médical et des examens médico-légaux en conformité avec le
Manuel pour enquéter efficacement sur la torture et autres peines ou traitements cruels,
inhumains ou dégradants (Protocole d'Istanbul)

72.  La loi prévoit que les détenus jouissent du droit d'étre informés de leur droit de
demander et de subir un examen médical lors de la garde a vue. Toutefois, le Rapporteur
spécial a appris que dans la pratique, les détenus ne sont pas toujours informés de ce
droit. Les examens médicaux sont toutefois obligatoires a l'arrivée dans les centres de
détention. Ceci est généralement respecté. Nous avons, cependant, recu des rapports sur des
cas ou des examens médicaux ont été retardés et réalisés une fois les signes physiques de
torture ou d'autres mauvais traitements sont disparus des corps des détenus.

73.  Le Rapporteur spécial craint que les examens médico-1égaux ne soient pas toujours
rapides, impartiaux et indépendants, ou entrepris dans le respect du Protocole
d'Istanbul. Des informations lui sont parvenues selon lesquelles les examens médicaux ainsi
que les documents y relatifs seraient souvent incomplets et inadéquats. et Il arrive souvent
que les certificats médicaux et les dossiers ne parviennent ni aux juges, ni aux victimes ni
aux avocats Il a en outre été signalé que seuls trois experts ont été¢ formés pour mener des
enquétes médico-1égales, conformément au Protocole d'Istanbul dans le pays, et que les
détenus sont parfois examinés par les médecins affiliés ou détachés au Ministére de
I’Intérieur ou au lieu de détention ou le maltraitance présumée a eu lieu, créant ainsi un
conflit d'intérét flagrant compromettant 1'indépendance des services de médecine 1égale des
organismes d'application de la loi.

74.  Le Rapporteur spécial rappelle au Gouvernement 1'obligation d'assurer l'efficacité
des enquétes et de la documentation de toutes les allégations de torture et autres mauvais
traitements, conformément aux obligations juridiques internationales et le Protocole
d'Istanbul. L'Etat doit s'engager a accroitre la capacité des médecins légistes par le
renforcement des capacités, des ressources adéquates, et organisant des formations
rigoureuses dans les normes et les évaluations dans le Protocole d'Istanbul, y compris les
évaluations psychologiques. Tous les détenus et leurs familles doivent étre rapidement
informés de leur droit de solliciter et subir un examen médical lors de la garde a vue par la
police, et les examens médicaux de chaque détenu doivent étre effectués en tant que
pratique établie a I'admission aux centres de détention. Le Rapporteur spécial rappelle a
I'Etat qu'il a I'obligation de procéder a un examen médical rapide et indépendant de tous les
détenus d'office, méme en l'absence d'une demande de la part d'un détenu.

Utilisation de preuves entachées d'allégations de torture

75.  L'article 155 du CPP, modifié par le Décret-loi n° 106 du 22 octobre 2011, rend les
aveux obtenus sous la contrainte et la torture nuls et non avenus, tandis que l'article 152
prévoit que la validité et la recevabilité des aveux sont laissées a la discrétion des juges au
siége. Le Rapporteur spécial regrette avoir recu des rapports selon lesquels les aveux
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continuent d'étre obtenus sous la contrainte et la torture, et sont ensuite admis comme
preuve contre I'accusé au cours des proces. Des informations troublantes lui sont parvenues
selon lesquelles des détenus ont signé des déclarations ayant été préparées par la police sans
les avoir lu au préalable a fin de s'épargner des actes de maltraitance ou par crainte d'en
subir. Il n'a pas été apporté a la connaissance du Rapporteur spécial I'existence d'un
jugement qui aurait déclaré nul et non avenu une preuve obtenue sous la torture ou sous
d'autres mauvais traitements. Le Rapporteur spécial réitére sa recommandation précédente
sur le fait que la législation nationale doit prévoir des moyens par lesquels une personne
pourrait contester la l1égalité de tout élément de preuve, dans toute poursuite judiciaire,
vraisemblablement soupgonné d'avoir été obtenues par la torture. Il rappelle au
Gouvernement que la régle d'exclusion, qui impose une interdiction absolue de l'utilisation
de déclarations faites sous la torture ou d'autres mauvais traitements dans une poursuite
judiciaire quelconque, est une norme de droit international coutumier non soumis a la
discrétion des juges ou toute autre autorité, et que la responsabilité¢ de la preuve ou la
recevabilité des preuves obtenues par la torture ou d'autres mauvais traitements ne doit
jamais incomber a l'accusé ou a la victime. ¥

Mise en place d'un mécanisme national de prévention (MNP)

76.  Le Rapporteur spécial félicite la Tunisie de devenir le premier Etat en Afrique du
Nord et Moyen-Orient créant un mécanisme national de prévention (MNP) en vertu du
Protocole facultatif a la Convention des Nations Unies contre la torture (I'OPCAT), sous la
forme de I'Instance nationale pour la prévention de la torture (Loi organique n° 2013-43 du
21 octobre 2013), en conformité avec ses recommandations. Le Rapporteur spécial se
félicite de la définition large, prévue par ladite loi, de la privation de liberté, et des
dispositions donnant a 1’Instance le droit d'effectuer des visites inopinées dans les lieux de
détention, d'interroger les détenus en privé, et d'émettre des recommandations concrétes au
Gouvernement. Il craint toutefois le fait que les autorités puissent refuser les demandes
d'accés a un lieu de détention en invoquant les intéréts de la défense nationale et de la
sécurité, ou l'existence d'une catastrophe naturelle ou de « graves troubles » dans le lieu de
détention en question.” Cette clause ne doit pas étre interprétée de maniére a empécher
l'accés aux lieux de détention et prévenir I'Instance de s'acquitter efficacement de son
mandat. Il demande au Gouvernement de veiller a ce que I'Instance soit adéquatement
financée et dispose du personnel et des ressources nécessaires pour exécuter son mandat
d'effectuer des visites réguliéres inopinées aux lieux de privation de liberté a travers le
territoire de I'Etat.

77.  Le Rapporteur spécial s'inqui¢te des retards dans le processus de sélection des
membres de 1'Instance, qui a été ré-ouverte six fois par manque de candidats qualifiés, ce
qui a empéché 'Instance de commencer l'exécution de son mandat. Il exhorte les autorités a
accélérer le processus de nomination des candidats qualifiés et indépendants, qui
permettront de déterminer 1'efficacité de 1'Instance. Il comprend que le retard a été causé par
un manque de candidats qualifiés spécialisés dans la protection des enfants et des juges
retraités, et apprécie que le processus de sélection soit en cours suite a la prolongation et
I'annonce répétée de 'appel a candidatures.

78.  Tout en reconnaissant l'importance de l'Instance en tant que mécanisme de
prévention, le Rapporteur spécial encourage également le Gouvernement de poursuivre la
bonne pratique de permettre aux équipes de monitoring appartenant a la société civile
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Voir Rapport du Rapporteur spécial sur la torture et autres traitements cruels, inhumains ou
dégradants sur la régle d'exclusion (A/HRC/25/60).

Loi n® 2013-42 du 23 octobre 2013 relative a 1’Instance nationale de la prévention de la torture, art.
13.
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d'effectuer des visites indépendantes dans les prisons. Il félicite le ministére de I’Intérieur et
le ministére de la Justice pour avoir conclu des accords avec de diverses ONG nationales et
internationales leur permettant l'accés aux lieux de détention depuis sa derniére
visite. L'Instance d'ailleurs ne devrait pas se substituer a l'obligation positive de 1'Etat
d'enquéter, de poursuivre et de punir tous les actes de torture.

Mécanismes de justice transitionnelle

79.  L'adoption de la loi sur la justice transitionnelle et la mise en place de I'Instance
Vérité et Dignité (IVD) le 9 juin 2014 ont été des étapes primordiales pour garantir la
responsabilité et mettre fin au cycle de I'impunité en ce qui concerne les violations passées
des droits de I'homme, y compris la torture et les mauvais traitements, en Tunisie. La loi sur
la justice transitionnelle prévoit un processus intégré composé de mécanismes et de moyens
d'identifier et de remédier aux violations passées des droits de I'nomme, avec un mandat
couvrant la période du 1% juillet 1955 jusqu'au 24 décembre 2013.>' L'IVD a commencé &
recevoir des plaintes — pour une période d'un an avec une prolongation de six mois si I'IVD
le juge nécessaire, pour un total de 18 mois — le 15 décembre 2014.Le Rapporteur spécial
félicite le Gouvernement pour son engagement dans un processus participatif inclusif par
rapport a la rédaction de la loi et s'attend a ce que 1'Instance va effectivement identifier et
indemniser les victimes de violations graves des droits de I'homme, en garantissant l'acces a
la justice et a la réparation pour les victimes de torture et de mauvais traitements
conformément aux normes internationales. Il exhorte le Gouvernement et toutes les
autorités compétentes a faciliter le travail et l'efficacité de 1'Instance, en lui permettant de
mener & bien ses pouvoirs désignés, y compris le droit d'accéder aux archives de 1'Etat et
aux fichiers judiciaires, convoquer des personnes pour témoigner, organiser des audiences
publiques, demander des examens médico-légaux, prendre les mesures nécessaires pour
protéger les témoins et les victimes, et prendre des sanctions appropriées contre ceux qui ne
donnent pas suite & une convocation ou entravent son travail.

80.  L'Instance Vérité et Dignité est habilitée a renvoyer les cas de violations graves des
droits de I'hnomme a la justice, y compris les chambres spécialisées édictées par 'article 8 de
la loi sur la justice transitionnelle. Les Chambres seront chargées de statuer sur les cas liés a
des violations graves des droits de I'nomme tel que spécifié¢ dans les instruments juridiques
internationaux ratifiés par I'Etat, y compris la Convention. Le Rapporteur spécial se félicite
de la création des Chambres par le Décret-loi n° 2014-2887 du 8 aout 2014 dans le cadre de
la justice transitionnelle, les tribunaux de premiére instance siégeant dans les cours d'appel
de Tunis, Gafsa, Gabés, Sousse, Le Kef, Bizerte, Kasserine et Sidi Bouzid. Il se félicite
également de la disposition que les poursuites entreprises par les Chambres ne puissent pas
étre soumises a la prescription en vertu de l'article 8 de la loi sur la justice transitionnelle, et
encourage les Chambres d'agir sur tous les cas soumis & sa juridiction, y compris les
informations confidentielles sur les auteurs présumés fournies par la Commission nationale
d'établissement des faits sur les dépassements commis durant la Révolution. Il s'attend a ce
que les Chambres spécialisées deviendront rapidement opérationnelles et que les autorités
assureront leur indépendance, impartialité et conformité avec les normes internationales, y
compris la mise en place de mécanismes de protection de témoins et de victimes, quant aux
proces de violations des droits de 'homme, y compris la torture et les mauvais traitements.
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Loi organique n°2013-53 du 24 Décembre 2013 relative a 'attribution et 1'organisation de la justice
transitionnelle, I'art. 1. Voir aussi le Rapport & mi-parcours de la Tunisie sur les progrés accomplis

dans la mise en ceuvre des recommandations du 2°™ cycle de I'Examen périodique universel, 27°™
session du Conseil des droits de I'homme, septembre 2014.
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Evaluation de la situation

Allégations de torture et de mauvais traitements

81.  La torture et les mauvais traitements infligés par des agents des forces de l'ordre
auraient continué de se produire réguliérement en Tunisie. Lors de sa visite, le Rapporteur
spécial a entendu plusieurs témoignages crédibles que les détenus sont soumis a la torture et
aux mauvais traitements, en particulier lors de l'arrestation, le transfert, l'interrogatoire, et
les premiéres heures de garde a vue, en particulier dans les postes de police. Il exprime sa
vive préoccupation face aux informations que lui sont parvenues selon lesquelles les
fonctionnaires chargés de 'application de la loi utilisent la torture et les mauvais traitements
comme un moyen de mener des enquétes, extorquer des aveux et dans les contextes de
répression des manifestations et des opérations de lutte contre le terrorisme. Le Rapporteur
spécial a cependant été satisfait d'observer que les récits faisant état de torture et de
mauvais traitements infligés par des gardiens dans les lieux de garde a vue et les prisons
sont nettement moins nombreux qu'avant la révolution.

82.  Certains rapports indiquent que plus de la moitié des détenus dans les centres et/ou
chambre de garde a vue ont connu des mauvais traitements physiques lors de 1'arrestation et
de l'interrogatoire, et prés d'un quart ont rapporté avoir signé des déclarations préfabriqués.
La torture et les mauvais traitements auraient pris la forme de violence physique,
notamment les coups violents (y compris la falaga, ou les coups sur la plante des pieds),
l'utilisation des positions de stress (« le poulet roti »), les brilures de cigarettes, ainsi que
les menaces, y compris aux familles, les insultes, la violence et I'humiliation sexuelle des
victimes.”> Le Rapporteur spécial est préoccupé par les informations que certaines formes
de torture et de mauvais traitements qui laissent peu de traces physiques, par exemple forcer
les victimes a s'agenouiller devant un mur sans bouger pendant de longues périodes, soient
également utilisés. Il a également entendu des rapports troublants de décés suspects de
détenus en en garde a vue, et réitére l'obligation de I'Etat de mener des enquétes
approfondies, promptes, indépendantes et impartiales sur tous les déces en garde a vue de
toute urgence. *

83.  Le Rapporteur spécial est également préoccupé par de multiples rapports que les
membres des familles des suspects, y compris les enfants et les personnes agées, sont
soumis a des mauvais traitements, y compris l'utilisation de la force, les arrestations,
menaces d'arrestation, et, dans de rares cas, les agressions sexuelles, au cours des
arrestations et des perquisitions dans les locaux des suspects ou dans les maisons de leurs
familles. Il a également entendu des rapports troublants que les membres de la famille sont
parfois détenus illégalement comme un moyen de pression sur le suspect, en particulier
dans le contexte des opérations de lutte contre le terrorisme, et que les arrestations sont
souvent effectuées sans mandat, en violation de l'article 29 de la Constitution et de 1'actuel
article 13bis du Code de procédure pénale.
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En réponse aux allégations de 1’'usage de dispositifs a décharge électrique dans trois centres de
détention, le Gouvernement a signalé 1'ouverture d'une enquéte en constatant, selon I’investigation,
que « aucun abus n’a été commis par des agents travaillant dans les centres de détention, aucune
plainte n’a été soumise a n’importe quelle unité de sécurité ou tribunal ». Voir « Des failles dans le
systéme : La situation des personnes en garde a vue en Tunisie », 5 décembre 2013, disponible sur le
lien: http://www.hrw.org/sites/default/files/reports/tunisial 113fr_sumandrecs 3.pdf

Voir, par exemple, Human Rights Watch, «Tunisie : Mort suspecte en détention », 13 octobre 2014
disponible sur le lien: http://www.hrw.org/fr/news/2014/10/13/tunisie-mort-suspecte-en-detention
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2.

Usage excessif de la force et lutte contre le terrorisme

84.  Le Rapporteur spécial a appris que des dizaines voire des centaines de personnes ont
été soumises a de mauvais traitements, et méme a la torture dans le cadre des opérations
antiterroristes depuis sa derniére visite. Les mesures antiterroristes doivent toujours
respecter les droits de I'homme et l'interdiction absolue de la torture et des mauvais
traitements dans le droit national et international. Le Rapporteur spécial exhorte le
Gouvernement a veiller a ce que le projet d'amendement de la loi nationale de lutte contre
le terrorisme de 2003 prenne en considération les normes internationales des droits de
I'homme concernées. Il reconnait que le projet d'amendement comprend une exception au
refoulement automatique des ressortissants étrangers étant jugés et condamnés pour des
actes terroristes en Tunisie aprés avoir purgé leur peine, quand il y'a de réelles raisons de
croire que la personne concernée est a risque d'étre soumis a la torture, conformément a
l'article 3 de la Convention. Les autorités sont encouragées a continuer les consultations
avec la société civile et examiner les normes des droits de I'homme pertinents dans la
révision et l'adoption d'amendements a la loi de lutte contre le terrorisme, y compris celles
¢lucidées par le mandat du Rapporteur spécial sur la promotion et la protection des droits de
I'homme et des libertés fondamentales dans la lutte antiterroriste.® Le Gouvernement est
encouragé a s'assurer que, en droit et en pratique, les personnes accusées de terrorisme
jouissent de leur droit a un procés équitable et aux garanties d'une procédure réguliére qui
servent comme des garanties fondamentales contre la torture et les mauvais traitements, y
compris l'exclusion des preuves obtenues sous la torture de toute procédure judiciaire. Le
Gouvernement doit veiller a ce qu'il n'y ait pas d'impunité quant aux violations graves des
droits de I'nomme commises au nom de mesures de lutte contre le terrorisme, et que les
exceptions liées au terrorisme ne soient pas introduites dans la 1égislation de maniére a ce
que les suspects soient privés des garanties procédurales ou des droits & une procédure
réguliére.

85. Le Rapporteur spécial s'inquiéte de l'usage excessif de la force contre les
manifestants depuis sa derniére visite, y compris les incidents en avril 2012 & Tunis,
novembre 2012 a Siliana et mai 2013 & Tunis, selon les informations que lui sont
parvenues. Alors qu'il se félicite de la mise en place d'une commission d'enquéte par
I'Assemblée nationale constituante (ANC) pour examiner les circonstances de la répression
d'une manifestation a Tunis le 9 avril 2012, il regrette qu'aucun progrés pour établir des
conclusions ou pour publier un rapport ne soit faita ce jour par ladite commission. Il
engage le Gouvernement a faire le suivi des trente plaintes qui auraient été déposées dans le
cadre de cet incident et & mener des enquétes rapides, indépendantes et impartiales sur tous
les incidents similaires et toutes les plaintes relatives.

86.  Au cours de sa visite, le Rapporteur spécial a regu des témoignages contradictoires
quant a savoir si un amendement a la Loi n° 1969-4 réglementant les réunions publiques,
cortéges, défilés, manifestations et attroupements sera entrepris ou si le réglement sur
l'usage de la force est en cours d’élaboration. Il a noté un manque de clarté concernant les
normes acceptables régissant l'usage de la force et exhorte les autorités a envisager la
modification de la législation afin de garantir que les normes nationales sont en
concordance avec celles définies par les Principes de base des Nations Unies sur le recours
4 la force et l'utilisation des armes a feu.”® Le Rapporteur spécial estime qu'une telle

54

55

Voir Rapport du Rapporteur spécial Martin Scheinin sur sa mission en Tunisie, décembre 2010
(A/HRC/16/51/Add.2).

Selon le Principe n° 9, « Les responsables de l'application des lois ne doivent pas faire usage d'armes
a feu contre des personnes, sauf en cas de légitime défense ou pour défendre des tiers contre une
menace imminente de mort ou de blessure grave, ou pour prévenir une infraction particulierement
grave mettant sérieusement en danger des vies humaines, ou pour procéder a l'arrestation d'une
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modification de la législation en vigueur, accompagné par la bonne formation des
responsables de 1'application de la loi sur les normes acceptables, aidera a aligner les
actions des forces de sécurité et application de la loi sur les principes de I'Etat de droit, a
faciliter la dissociation des normes actuelles des comportements illicites de 1'ancien régime
et a réduire les mauvais traitements infligés aux manifestants par les forces de l'ordre. Il se
félicite des informations que lui sont parvenues selon lesquelles des sessions de formation
ont été organisées au profit des forces de sécurité, y compris des formations sur les normes
internationales des droits de I'homme et l'interdiction de la torture.

Enquétes et poursuites judiciaires

87. Le Gouvernement a une obligation légale de mener des enquétes rapides,
indépendantes et impartiales sur toutes les allégations d'actes de torture et de mauvais
traitements, y compris ceux qui ont eu lieu avant, pendant et aprés la Révolution, et de
procéder a des poursuites efficaces qui aboutissent a des condamnations et des peines en
fonction de la gravité des crimes. Le Rapporteur spécial s'inquiéte du manque apparent de
progres dans la lutte contre l'impunité qui, a son avis, entrave les efforts pour éradiquer et
prévenir la torture et les mauvais traitements en Tunisie aujourd'hui. Alors qu'il se félicite
du fait qu'il y'a eu quelques condamnations dans des procés concernant des violations des
droits de I'nomme a la fois avant et pendant la révolution, il est préoccupé par le treés faible
nombre de condamnations et l'absence de sanctions sévéres pour les cas de torture, malgré
la disponibilit¢ des mécanismes juridiques et administratifs nationaux de recours. Il est
particuliérement troublé par le manque apparent de poursuites judiciaires quant aux actes de
torture au sens de l'article 101bis du Code pénal. Des informations lui sont parvenues selon
lesquelles un seul jugement de deux ans de prison a été rendu pour actes de torture au sens
de cette disposition dans le cas de Sami Belhadef le 25 mars 2011 (concernant les actes
survenus en mars 2004), et ce avant sa visite. Le Rapporteur spécial a entendu, mais a été
incapable de confirmer, que 'affaire de Barraket Essahel a abouti a une condamnation pour
torture en vertu de l'article 101bis du Code pénal a la suite d'un jugement de tribunal
administratif en décembre 2014, mais il se déclare préoccupé par les informations selon
lesquelles la plupart des condamnations dans 1'affaire étaient pour des infractions moins
graves, et par le fait que l'enquéte ne répond pas aux normes requises par le droit
international.

88. Le Rapporteur spécial remercie le Gouvernement qui lui a fourni quelques
statistiques relatives a des cas de torture. Le Gouvernement a relayé l'information qu'il y'a
230 cas enregistrés de torture, y compris 91 a Tunis qui attendent le procés devant les
tribunaux de premiére instance. Le Rapporteur spécial regrette que le Gouvernement n’ait
pas fourni de plus amples informations concernant les enquétes, accusations portées et la
détermination des cas individuels. Par ailleurs, il a appris de la récente soumission de son
rapport national au Comité contre la torture que 165 de ces cas sont en phase d'enquéte,
alors que la détermination de la majorité des cas restants demeure inconnue. Dans cette
présentation, le Gouvernement a indiqué que 20 cas ont été renvoyés devant des tribunaux
militaires; six ont été rejetées pour manque d'éléments de preuves; dans deux cas, l'accusé a
recu des peines d'emprisonnement avec sursis; et trois accusés ont été condamnés a une
amende ou a une peine d'emprisonnement par contumace.

personne présentant un tel risque et résistant a leur autorité, ou l'empécher de s'échapper, et
seulement lorsque des mesures moins extrémes sont insuffisantes pour atteindre ces objectifs. Quoi
qu'il en soit, ils ne recourront intentionnellement a ['usage meurtrier d'armes a feu que si cela est
absolument inévitable pour protéger des vies humaines ».
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89.  Selon des sources non gouvernementales fiables, des centaines de plaintes ont été
déposées par les victimes de torture et de mauvais traitements et leurs avocats depuis la
dernieére visite du Rapporteur spécial, mais sans mener a des enquétes adéquates ou
résolutions satisfaisantes. Selon une estimation, plus de 400 plaintes alléguant des violences
par des fonctionnaires de I'Etat ont été enregistrés entre le début 2011 et mai 2014 dont plus
que deux tiers (70%) ont été classées sans suite. Le Rapporteur spécial se félicite de
l'information faisant état du fait que les autorités aujourd'hui enregistrent des dossiers avec
plus de diligence qu'avant, mais il continue d'étre préoccupé par rapports aux nombreux cas
non soumis aux autorités compétentes, sont classées sans suite, ou restent indéfiniment en
attente de proces.

90. Dans le cadre du CPP, la police judiciaire, qui reléve du ministére de I’Intérieur, est
responsable de « constater les infractions, d'en rassembler les preuves, d'en rechercher les
auteurs et de livrer ces derniers aux tribunaux, tant qu'une information n'est pas ouverte ». *°
La police judiciaire méne des enquétes préliminaires sous l'autorité du Procureur Général
de la République” jusqu'a ce que l'affaire soit renvoyée a un juge d'instruction par le
procureur. Le Rapporteur spécial a appris que, bien que la désignation d'un juge
d'instruction soit obligatoire dans les cas de torture, en l'absence de réglement, les
procureurs, dans la pratique, exercent leur pouvoir discrétionnaire soit, tout d'abord, de
mener une enquéte préliminaire avant de renvoyer l'affaire a un juge d'instruction ou de
désigner un juge immédiatement.

91.  Le Rapporteur spécial a regu des informations que le ministére de 1'Intérieur sépare
les fonctions d'enquéte et cette de garde a vue de la police. Cependant, il se déclare
gravement préoccupé par les plaintes que les procureurs et les juges parfois confient aux
auteurs présumés d'actes de torture et de mauvais traitements ou leurs superviseurs au sein
de la police judiciaire ’investigation des plaintes dans lesquelles ils ou leurs collégues sont
nommés. Le Rapporteur spécial engage le ministére de I'Intérieur a renforcer la capacité et
l'indépendance de la « Inspection générale de la police » qui méne des activités de
surveillance et recoit des plaintes en vue de s'assurer que toutes les plaintes soient traitées
de maniére expédiente, approfondie et équitable.

92.  Conformément a l'article 13 du CPP, tous les officiers de police judiciaire, y compris
les officiers de la police judiciaire, les procureurs et les juges d'instruction, sont tenus de
donner avis au procureur de la République de toute infraction dont ils acquiérent la
connaissance dans l'exercice de leurs fonctions. Les juges d'instruction sont a leur tour
tenus d'informer les procureurs de la République de toutes les violations portées a leur
attention ou qui ont été commises en leur présence, et les officiers de police judiciaire sont
tenus de transmettre toutes les plaintes, dénonciations et procés-verbaux, sans délai, aux
procureurs de la République.” Article 29 du CPP oblige en outre tous les fonctionnaires
publics de signaler les violations ont ils acquieérent la connaissance aux procureurs. Le
Rapporteur spécial exhorte le Gouvernement a veiller a ce que les procureurs de la
République, compte tenu de leur role important en assurant l'enquéte appropriée et la
poursuite judiciaire des cas de torture et d'autres mauvais traitements, aient le pouvoir d'agir
indépendamment du ministere de la Justice.

93.  Toutefois, le Rapporteur spécial a appris que dans la pratique, les mécanismes
juridiques et administratifs de recours disponibles ne sont pas utilisés au nom des victimes,
surtout que les juges d'instruction, les directeurs de prisons, juges de de l'application des

Code de procédure pénale, art. 9.

Code de procédure pénale, art. 10.
Code de procédure pénale, art. 14.
Code de procédure pénale, art. 19.
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peines, et les médecins souvent ne signalent pas les allégations aux procureurs. Le
Rapporteur spécial rappelle a toutes les autorités compétentes, notamment les procureurs de
la République, qu'ils ont une obligation légale de lancer d'office des enquétes chaque fois
qu'il y'a des motifs raisonnables de croire que la torture ou de mauvais traitements ont eu
lieu. II appelle les autorités judiciaires et administratives a se conformer a leurs obligations
légales en vertu du droit national et international d'enquéter sur tous les actes et allégations
de torture et de mauvais traitements, méme en l'absence d'une plainte formelle.

94.  Le Rapporteur spécial a appris que le Substitut du procureur de la République dans
la région de Tunis a été chargé de recevoir les plaintes de torture en vertu d'une décision
interne par le Tribunal de premiére instance de Tunis en 2011. Toutefois, et selon des
informations que lui sont parvenues, le Procureur spécialis¢é n'enregistre pas
automatiquement toutes les plaintes. Il est particuliérement préoccupé par les retards
excessifs et réguliers liés a l'ouverture d'enquétes. Le Rapporteur spécial rappelle au
Gouvernement que ces retards ont tendance a entraver l'accés a la justice et 'efficacité des
enquétes, y compris la collecte de preuves médico-légales. Il presse le Gouvernement de
prendre des mesures rapides et efficaces pour assurer l'enregistrement et
l'investigation appropriée de toutes les plaintes de torture et de mauvais traitement, en vue
de poursuivre et punir les responsables, et appelle les autorités a assurer plus de
transparence et une communication interne plus efficace entre les autorités telles que la
police judiciaire, les procureurs et les juges d'instruction. Dans ce contexte, il se félicite de
la récente publication d'un Guide pour les juges sur la lutte contre la torture dans le droit
tunisien a l'automne de 2014, avec l'intention d'aider les juges et les membres du Ministére
public et les magistrats chargés de I’investigation dans les Chambres criminelles, a faire
leur travail, y compris la familiarisation avec les normes internationales d'enquéte,
d'interrogatoire, et des procédures de documentation dans les cas de torture et d'autres
mauvais traitements, ainsi que I'obligation de traduire les coupables en justice et d'accorder
des réparations justes aux victimes. Le Rapporteur spécial recommande qu'une formation
complémentaire sur les méthodes d'enquétes rapides et impartiales sur toutes les allégations
de torture, mauvais traitements, décés en détention, ainsi que d'autres violations graves des
droits de 'homme soit mise en ceuvre au profit des juges, procureurs et avocats.

95. Le Rapporteur spécial est particuliérement préoccupé selon les informations
crédibles que lui sont parvenues par les représailles contre les victimes qui se plaignent de
la torture et, dans certains cas, contre leurs familles. Plusieurs rapports ont indiqué que
certaines personnes qui se plaignaient de la torture et de mauvais traitements ont ensuite été
victimes d'intimidation, de pression et d'harcélement de la police, et le Rapporteur spécial a
appris que les victimes ont souvent peur de porter plainte aupres des autorités.

Impunité pour les actes de torture et de mauvais traitements commis avant et pendant
la révolution

96.  Le Rapporteur spécial réitére son appel a I'Etat d'enquéter, de poursuivre et punir les
actes de torture survenus sous l'ancien régime, y compris la poursuite des plus hautes
autorités, si la preuve le justifie. Il rappelle et réitére 1'observation faite par le Rapporteur
spécial sur la promotion de la vérité, la justice, la réparation et des garanties de non-
récurrence d'une stratégie de poursuite délibérée et globale pour faire face a des cas
présumés de violations graves des droits de I'homme, y compris les actes de torture et de
mauvais le traitement, avant et pendant le soulévement en Tunisie; cette stratégie n'a pas
encore été mise en place.” 11 se félicite des nouvelles que le ministére de la Justice travaille
en collaboration avec l'Instance Vérité et Dignité sur une stratégie, et espére que cela se

% A/HRC/24/42/Add.1, 30 Juillet 2013.
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traduira par un effort pratique et sérieux pour poursuivre et punir les auteurs de violations
graves des droits de 'homme commises sous l'ancien régime.

97.  Le Rapporteur spécial se félicite du fait que la Tunisie a poursuivi et jugé certains
auteurs présumés de violations graves des droits de I'homme commises avant et au cours de
la révolution. Cependant, il note avec préoccupation l'insatisfaction néanmoins exprimée
par les victimes et leurs familles qui citent le manque d'accés a la justice, une pénurie de
procés et de poursuites, ainsi que les difficultés a obtenir des informations concernant 1'état
d'avancement des plaintes. Le Rapporteur spécial reconnait que les proces de Tunis, Le Kef
et Sfax soient terminés tout en ayant trainé 53 anciens responsables de I'Etat devant les
tribunaux militaires et ayant débouché sur la condamnation d'un certain nombre d'accusés
pour des violations graves des droits de I'hnomme commises pendant la révolution; il semble
que ces proces ont été généralement menés d'une manieére qui respecte les droits des
accusés. Le Rapporteur spécial se fait 1'écho des préoccupations de la société civile et des
victimes et de leurs familles quant a la clémence des peines, qui ne semblent pas étre
proportionnelles a la gravité des crimes commis, dans la plupart de ces cas. Il est également
préoccupé par les rapports que les peines dans ces proces ont été réduites en appel et que
certains accusés ont été libérés aprés avoir purgé leur peine minimale obligatoire, et
rappelle au Gouvernement que les peines doivent étre proportionnelles a la gravité des
crimes.

98.  Le Rapporteur spécial s'inquicte de l'utilisation de la justice militaire en vertu de
l'article 22 de la Loi n® 82-70 du 6 aolt 1982 portant statut général des forces de sécurité
intérieure (tel que abrogé par le Décret-loi n° 2011-69 du 29 juillet 2011 modifiant et
complétant le code de justice militaire) qui donne la compétence aux tribunaux militaires
pour les infractions commises par des membres des forces de sécurité dans 1'exercice de
leurs fonctions, indépendamment de l'identité/ état civile de la victime. Le Rapporteur
spécial est préoccupé par l'imprécision de cet article et l'incertitude juridique concernant
l'application de la justice militaire au point que les avocats et les victimes ne savent pas si
les tribunaux civils ou militaires sont compétents pour juger des cas de torture dans de
nombreux cas. Le Rapport spécial se fait 1'écho aussi des préoccupations largement
répandues au sujet des proces a huis clos devant des tribunaux militaires et I'indépendance
des tribunaux militaires du ministére de la Défense. Certains rapports indiquent que
l'utilisation de la justice militaire dans les procés de Tunis, Le Kef, et Sfax a compromis la
responsabilité sur certains points importants, par exemple en empéchant les familles des
victimes d'avoir accés aux enquétes ou procédures. Il exhorte le Gouvernement a effectuer
des réformes minimisant l'apparition de civils devant des tribunaux militaires, et a s'assurer
que les violations des droits de I'homme commises par les forces de sécurité, y compris la
torture et les mauvais traitements, soient jugées dans le systéme de justice civile.

Independence de la magistrature

99.  Le Rapporteur spécial reste préoccupé par les plaintes que les juges et les procureurs
souvent ne font pas de réaction quant aux preuves de torture et de mauvais traitements, et
que le pouvoir judiciaire reste influencé par les branches du pouvoir exécutif, et rappelle la
déclaration du Rapporteur spécial sur l'indépendance des juges et des avocats en décembre
2014 que les liens étroits entre le pouvoir judiciaire et le pouvoir exécutif mis en place sous
le régime précédent « ont encore besoin [...] d'étre rompus afin que les juges peuvent
devenir indépendants dans la pratique ».°* 11 est encouragé par les dispositions
constitutionnelles prévoyant l'indépendance de la magistrature, les juges, les procureurs et
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les avocats, ® et recommande vivement au Gouvernement d'aller de l'avant avec des

propositions efficaces d'effectuer le vetting, les réformes garantissant l'indépendance et
l'autorégulation du pouvoir judiciaire, et les initiatives visant a lutter contre la corruption et
a combattre les perceptions négatives entretenues par le public au sujet de systéme
judiciaire, en vue de réduire l'arriéré actuel concernant les affaires pendantes et s'assurer
que des investigations approfondies, indépendantes et impartiales violations quant aux
violations graves de droits de I'homme, y compris la torture et les mauvais traitements,
meénent vers la traduction en justice des auteurs.

100. Le Rapporteur spécial craint que les procureurs ne jouissent pas l'indépendance
nécessaire du ministére de la Justice et que leur pouvoir discrétionnaire d'attribuer des
dossiers a des juges d'instruction de leur choix engendre l'absence d'enquétes efficaces sur
les violations graves des droits de I'homme, y compris la torture et les mauvais
traitements.” Le Rapporteur spécial encourage en outre la coopération du Gouvernement
avec les partenaires internationaux et la société civile sur la question de la réforme de la
justice, comme par exemple la consultation nationale organisée récemment avec le soutien
du PNUD, ainsi que I'élaboration de plans d'action pour faire face a l'arriéré judiciaire et
effectuer une réforme plus large du systéme judiciaire.

Réparations et réhabilitation

101. Le Rapporteur spécial regrette que le Gouvernement n’ait pas adopté une législation
permettant aux victimes de la torture d'obtenir une réparation, y compris une indemnisation
et une réhabilitation aussi compléte que possible, conformément a ses recommandations
antérieures. Il félicite le Ministére de la santé pour l'ouverture du premier centre de
réhabilitation pour les victimes de la torture, le 9 décembre 2014, qui est destiné a fournir
des soins médicaux et psychologiques a toutes les victimes de la torture, y compris les
anciens prisonniers politiques. D'autres initiatives, comme le projet de partenariat entre le
ministére des Affaires sociales et de I'Institut danois contre la torture (Danish Institute
Against Torture ou DIGNITY), destiné a fournir un soutien administratif et technique quant
aux soins de réhabilitation psychosociale aux victimes de la torture, sont également les
bienvenus.

102. Toutefois, le Rapporteur spécial veut faire part de sa vive inquiétude concernant les
rapports constants, faisant état du fait que les victimes de violations des droits de I'homme
commises avant et pendant la révolution n'ont pas regu une réparation et une indemnisation
adéquate, et continue d'exprimer l'espoir que les réparations a travers le processus juridique
approprié, notamment a travers les mécanismes de la justice transitionnelle nouvellement
mis en ceuvre, seront fournies aux victimes. Il réitére son appel au Gouvernement de fournir
des services publics spécialisés destinés a la réhabilitation médicale, psychologique et
sociale des victimes de la torture.

Conditions dans les lieux de détention

103. L'article 30 de la Constitution définit le droit de chaque détenu & un traitement
humain qui préserve sa dignité. Les prisons en Tunisie sont administrées par le ministére de
la Justice, tandis que les établissements de la garde a vue sont administrés par le ministére
de I'Intérieur. Le Rapporteur spécial félicite le Gouvernement pour permettre au Bureau du
HCDH en Tunisie pour visiter les centres de détention. Il a re¢u des rapports que les prisons
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restent extrémement surpeuplées, avec des taux de surcapacité atteignant plus de 150%
dans certains cas, selon la Direction générale des prisons et de la rééducation.*

104. Lors de sa visite a la prison de Mornaguia, le Rapporteur spécial a observé
directement que la surpopulation semble étre plus grave que lors de sa derniere visite. Le
Rapporteur spécial a appris que la population carcérale moyenne de la Tunisie s'éleve a
environ 24 000 comparée a 26 000 a l'occasion de sa visite en 2011. Le Gouvernement a
déclaré qu'il y'a un grand manque de ressources humaines qui sont inférieures aux normes
internationales acceptables, notamment qu'il y’a 2 000 gardiens de prison, 36 médecins
résidents (ou permanents), 28 psychologues, 14 dentistes, mais aucun psychiatre permanent
pour toute la population carcérale de la Tunisie. Le Rapporteur spécial note avec
préoccupation que la surpopulation carcérale engendre un effet négatif sur les droits des
détenus, des conditions sanitaires inhumaines et un déni des services essentiels comme les
soins médicaux, ainsi que des possibilités de visites, d'exercice physique et de travail.

105. Alors que la plupart des rapports de torture et de mauvais traitements infligés par les
autorités ont été signalés lors de l'arrestation et de l'interrogatoire, le Rapporteur spécial a
recu des rapports rares de torture et de mauvais traitements dans les prisons, et a constaté
que les détenus en Tunisie connaissent des conditions de détention et des traitements
inhumains dans les prisons. Lors de sa visite a la prison de Mornaguia, il a appris que la
prison fonctionnait a 16% de surcapacité, avec 6 300 détenus (alors que sa capacité est de 5
400). Il a été informé que la prison avait huit médecins résidents, ainsi que deux dentistes
résidents et deux contractuels. D'autres estimations fournies par le Gouvernement indiquent
que la prison dispose d’un médecin pour 1000 détenus. Dans un cas, le Rapporteur spécial a
constaté que 62 détenus étaient logés dans une seule cellule de 30 lits. Le Rapporteur
spécial a recu des informations selon lesquelles certains détenus se plaignaient du fait qu’on
leur a refusé des soins médicaux, y compris psychiatriques, réclamés. Des informations lui
sont également parvenues selon lesquelles certains détenus se plaignaient des conditions
sanitaires, y compris la disponibilité de toilettes, surtout que quelques détenus avaient
signalé la propagation des maladies de peau, et la qualité et la quantité de la nourriture,
avec des repas qui auraient été servis deux fois par jour. Alors que les autorités ont indiqué
que les détenus sont autorisés a une passer période de 90 minutes a deux heures par jour a
l'extérieure des cellules, certains détenus ont déclaré n'étant autorisés a sortir que pendant
15 minutes par jour. Le Rapporteur spécial a recu des informations selon lesquelles certains
détenus se voyaient privés de leurs droits a la visite et qu'ils étaient placés en isolement
pendant plusieurs semaines en guise de punition.

106. Le Rapporteur spécial a constaté que les 10 a 20 mineurs incarcérés dans la prison
de Mornaguia avaient été placés séparément des adultes dans un pavillon séparé
conformément a l'article 10 de la Loi relative a l'organisation des prisons. Ceci est en
accord avec d'autres rapports que les mineurs et les femmes sont incarcérés séparément en
Tunisie. Toutefois, le Rapporteur spécial note avec préoccupation les rapports du Bureau du
HCDH en Tunisie que la séparation des détenus selon les chefs d'accusation et les casiers
judiciaires, ainsi que la séparation entre détenus condamnés et détenus en attente de
jugement, n'est pas respecté dans la plupart des centres de détention a travers le pays.

Voir les rapports publiés par le Bureau du Haut-commissaire aux droits de 'homme des Nations Unies
sur I'état des prisons en Tunisie, le 25 avril 2014, disponible sur:
http://www.ohchr.org/EN/NewsEvents/Pages/ReportsOnStateOfPrisonsInTunisia.aspx. Les taux de
surpopulation les plus élevés ont été signalés dans les prisons de Jendouba, Messaadine-Sousse,
Kairouan et Kasserine. Ces taux sont mesurés selon le nombre de lits, qui sont habituellement
installés deux ou trois niveaux, plutét qu’en termes de superficie.
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107. Au cours de sa visite au centre de garde & vue de Bouchoucha, le Rapporteur spécial
a été informé par les autorités que les détenus n'étaient pas autorisés a consulter un avocat,
recevoir des visites ou appels téléphoniques pendant leur séjour. Le Rapporteur spécial a
recu des informations selon lesquelles certains détenus se plaignaient de la qualité et la
quantité de la nourriture et aux insultes par des gardiens, et des rapports que les détenus
n'étaient autorisés a accéder aux toilettes qu'une seule fois pendant la journée et une fois le
soir. Les autorités ont insisté que le délai de six jours de détention soit respecté, et que les
autorités contactaient le poste de police responsable de I'arrestation et le transfert de chaque
détenu au Centre apres six jours. Néanmoins, le Rapporteur spécial a re¢u des informations
selon lesquelles la durée de la garde a vue dépasse parfois la limite maximale pour atteindre
un maximum de 15% des personnes gardées a vue, a un moment donné, et dans de rares cas
dépasse un mois. Le Rapporteur spécial a appris que le centre de détention de Bouchoucha
avait un médecin résident et un infirmier le matin, mais que les examens médicaux ne sont
pas systématiquement entrepris pour les détenus transférés. Il a été informé que lorsque les
détenus arrivant au centre de détention avaient des signes de maladie ou de violence, ils
sont envoyés a 1'hopital, et ne sont admis qu'avec un certificat médical. En outre, bien que
les autorités du centre de détention en tant que telles tiennent des registres des conditions
médicales des détenus, ils ne semblent pas avoir signalé les cas potentiels de mauvais
traitements au procureur. Le Rapporteur spécial exhorte les autorités a procéder a des
examens médicaux de routine sur tous les gardés a vue accédant aux postes de police et aux
centres de garde a vue, malgré le fait que ce droit n'est pas garanti dans la législation.

108. Le Rapporteur spécial a également regu plusieurs rapports quant aux trés mauvaises
conditions dans d'autres centres de garde a vue, tels que les conditions sanitaires non
hygiéniques et déplorables, 1'acces insuffisant a 1'eau courante, au savon et aux douches; les
déficiences structurelles menant a une gestion inadéquate des déchets; et un manque de lits
et de matelas. Il a également entendu des récits quant a la nutrition inadéquate, y compris
I’insuffisance de la nourriture fournie, et des rapports que les mineurs ne sont pas toujours
séparés des adultes placés en garde a vue.

109. Le Rapporteur spécial a appris qu'en mois d'octobre 2012, le CICR et le ministére de
I'Intérieur ont lancé un projet sur 1'amélioration du traitement des personnes en détention
provisoire, qui vise a développer et mettre en ceuvre une stratégie pour améliorer les
conditions des détenus en attente de jugement conformément aux normes internationales.
Le projet se poursuivra jusqu'en 2016 et comporte des propositions pour de nouvelles lois
incorporant plus de garanties et de meilleures garanties contre les mauvais traitements de
suspects en détention provisoire, la rédaction d'un code de conduite pour les agents
d'application de la loi, et la formation de plus de 3 000 membres des forces de sécurité dans
toute la Tunisie. Le Rapporteur spécial s'inquicte que les juges d'application des peines, qui
sont chargés d'assurer le contrdle judiciaire des conditions de détention dans les prisons et
I'exécution des peines privatives de liberté, surveillent l'exécution des peines et des
conditions de détention des détenus condamnés, contrdlant donc qu'a peu prés 40% des
détenus en Tunisie. Le Rapporteur spécial recommande vivement au Gouvernement
d'assurer une surveillance adéquate des centres de garde a vue par les procureurs, comme
l'exige la loi.

110. Le Rapporteur spécial a appris qu'un projet développé avec le CICR est en cours
pour transférer la responsabilité du systéme de santé pénitentiaire du ministére de la Justice
(la Direction générale des prisons et de la rééducation) au Ministére de la santé. Le projet
est actuellement testé dans plusieurs prisons. Le Rapporteur spécial exhorte le
Gouvernement de poursuive jusqu'au bout cette initiative en vue de garantir la pleine
indépendance du personnel médical de la prison.

111. Le Rapporteur spécial a appris que plus de la moitié, soit environ 13000 des détenus
de la Tunisie, sont en détention provisoire, et note avec inquiétude la dépendance excessive

67



A/HRC/28/68/Add.2

68

du Gouvernement sur la détention préventive et la condamnation a une peine
d'emprisonnement pour des infractions comme la consommation de drogue. Bien que la
période maximale de la détention préventive est de 14 mois pour les délits graves et neuf
mois pour les crimes, le Rapporteur spécial a entendu plusieurs rapports que ces périodes
sont parfois, mais pas souvent, dépassées dans la pratique, avec quelques détenus ayant
signalé qu'ils avaient passé jusqu'a trois ans en détention provisoire. Le Rapporteur spécial
réitére 1'obligation de rendre 1'emprisonnement, dans la législation et dans la pratique, une
mesure de dernier recours, et invite le Gouvernement a envisager en particulier l'utilisation
de mesures non privatives de liberté a titre de sanction, telles que les amendes et la
suspension de peine pour certaines infractions, y compris les infractions mineures relatives
aux stupéfiants. Il appelle le Gouvernement a envisager une plus grande utilisation de la
caution et des mesures alternatives a la détention, dans des circonstances appropriées.

Conclusions et recommandations

112. Le Rapporteur spécial se réjouis de 1'engagement continu de la Tunisie a
éradiquer la torture et les réformes institutionnelles et juridiques positives qu'elle a
menée depuis la Révolution, y compris 1'adoption d'une nouvelle Constitution, la
législation sur la justice transitionnelle, et la création de 1'Instance Vérité et Dignité,
qu'il espére seront en mesure d'assurer 1'acceés a la justice et a la réparation a toutes
les victimes de torture et de mauvais traitements. Le Rapporteur spécial observe
qu'un bon nombre de ses recommandations de 2012 restent valables, et espére que ce
rapport de suivi permettra de gagner du terrain quant aux réformes importantes dans
la poursuite de I'éradication de la torture et des mauvais traitements et du cycle de
I'impunité liée aux violations graves de la Loi internationale des droits de I'homme. Il
exhorte le nouveau Gouvernement 2 maintenir 1'élan créé par la transition réussie de
I'Etat vers la démocratie pour atteindre les objectifs de la responsabilisation, assurer
I'acces a la justice et aux réparations aux victimes et a leurs familles, institutionnaliser
les garanties appropriées contre la torture et autres mauvais traitements, et améliorer
les conditions de détention a travers la Tunisie.

113. Le Gouvernement doit en particulier assurer des enquétes rapides,
indépendantes et impartiales sur toutes les allégations de torture et de mauvais
traitements, ainsi que les poursuites et les condamnations conformément a la gravité
du crime. La définition nationale de la torture doit &étre mis en conformité avec la
Convention, et les réformes institutionnelles et juridiques doivent &tre poursuivies
vigoureusement avec le but de renforcer les garanties et la prévention, en particulier
en termes de garantir 'accés a un avocat dés le moment de la privation de liberté,
raccourcir la période de temps passée en garde a vue jusqu'a un maximum d'un ou de
deux jours pour tous les crimes, et assurer un examen médical complet au moment de
I'arrivée et de transfert a partir de tous les centres de détention. Le MNP
nouvellement créé doit disposer du personnel et des ressources nécessaires en vu de lui
permettre de s'acquitter de ses fonctions de maniére indépendante et efficace, mais ne
devrait pas étre comprise comme un substitut a la nécessité de permettre a la société
civile d'effectuer des visites aux lieux de détention, ou a I'obligation positive de 1'Etat
d'enquéter, de poursuivre et de punir tous les actes de torture. Dans ce contexte, le
Rapporteur spécial exhorte le Gouvernement a continuer d'adopter et mettre en
ccuvre des réformes de fond pour faire de la Tunisie un modéle de transition
démocratique et un exemple de la facon de mettre effectivement fin a une longue
pratique de la torture.




